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SAFEGUARDING THE CREDITORS 
OF CORPORATIONS 


Au safeguards provided by law for the protection of the 

creditors of individuals are likewise provided for the pro- 
tection of the creditors of corporations. Frequently safeguards 
are provided by law for the protection of the creditors of corpo- 
rations in addition to the safeguards for the creditors of individ- 
uals. .The purpose of this article is to inquire as to the source 
of such additional safeguards. 





From the sixteenth century on, two kinds of trading corpora- 
tions were known to the English law, — the so-called regulated 
companies and the so-called joint-stock companies. A regulated 
company closely resembled a guild; the main purpose of the 
company was to establish and maintain regulations concerning 
the conduct of the trade; each member was free to carry on the 
trade with his own capital and for his own account, subject only 
to the regulations of the company. It is true that such a com- 
pany might, and usually did, have some property of its own de- 
rived from admission fees, fines and assessments, but this cor- 
porate property was, certainly in most cases, of minor importance 
as compared to the property employed by the members in the 
trade. The trading ventures themselves were not corporate ven- 
tures, but were the ventures of the members. 
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In the so-called joint-stock companies* the ventures were 
corporate ventures. The corporation received assets from its 
members, and these assets were called the joint-stock; the cor- 
poration then employed these assets and perhaps its own credit 
in the ventures; the members benefited through the payment to 
them of dividends. 

Probably the earliest important English joint-stock company 
was the Muscovy Company.’ Certain citizens of London con- 
sulted with “one Sebastian Cabota, a man in those dayes very 
renowned,” respecting the possibility of the discovery of the 
northern part of the world. 


“They first make choyse of certaine grave and wise persons in 
maner of a Senate or companie, which should lay their heads together, 
and give their judgments, and provide things requisite and profitable 
for all occasions: by this companie it was thought expedient, that a 
certain summe of money should publiquely bee collected to serve for 
the furnishing of so many shippes. And lest any private man should 
bee too much oppressed and charged, a course was taken, that every 
man willing to be of the societie, should disburse the portion of twentie 
and five pounds a piece: so that in short time by this meanes the summe 
of sixe thousand pounds being gathered, the three shippes were 
bought.” * 


There had been joint-stock companies in Italy prior to this 
time, and this method of financing the venture was probably 
suggested by Cabot. The ships started in 1553, and at that 
time no charter had been granted,—the unincorporated joint- 





1 If two or more persons join resources and trade as partners, the assets 
that they so employ may be described as their joint-stock. The idea of a 
joint-stock must be about as old as the idea of partnership. Large partnerships, 
particularly where subscriptions were obtained from the general public, came to 
be called joint-stock companies; the assets supplied by the associates did not 
become the property of a legal unit distinct from the associates, but were, in 
truth, the joint-stock of the associates. If the associates were incorporated, 
however, the assets became the property of the corporation, and were not held 
by it jointly with others. Nevertheless these assets were commonly spoken of 
as though they were the assets of the members, and not of the corporation. 
Similarly, a so-called regulated company was really a regulating company, — 
it was the members, not the corporation, that were regulated. The English 
have never been strong on corporation grammar,—legislators, pleaders and 
judges have persistently called a corporation “ they.” 

2 1 Scorr, Jomt-stock Companigs to 1720, 17; 28 SELDEN Soc., xxx. 

8 2 HAKLUYT, VOYAGES, 240. . 
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stock company was a business unit, but not a legal unit. In 
1555, however, Philip and Mary incorporated the adventurers 
by charter.* 

We may profitably separate the grants contained in this charter 
into three parts. Of the first importance is the exclusive right 
to trade to any lands lying northwards, northwestwards, or 
northeastwards of England which had not theretofore been 
“commonly frequented ” by English merchants. The ships and 
goods of interlopers who might assume to trade to any such 
land without the license of the company were made subject to 
forfeiture, one half of the forfeiture to go to the Crown and one 
half to the company. Secondly, the charter set forth how the 
governing body of the company was to be constituted, named 
the first members thereof, provided for the selection from time 
to time of subsequent members, and authorized this governing 
board to make ordinances for the government and good candi- 
tion of the company, to settle disputes between members, to 
admit new members and to punish disobedient members. In the 
third place, there was the grant of incorporation, with express 
mention of the power to have a seal, to have a perpetual succes- 
sion of members, to acquire and dispose of property, to acquire 
land up to a specified maximum, despite the Mortmain Statutes, 
and to plead and to be impleaded in all suits relating to the 
affairs of the company. 

The first and second parts of the grants contained in this 
charter are not dependent upon incorporation. Trading privi- 
leges could be given to an unincorporated body of men as well 
as to an incorporated body, and there were royal charters grant- 
ing trading privileges which did not incorporate the grantees.® 
Likewise the right to assemble from time to time to elect a gov- 
erning body which should have power to make and enforce rules 
could be given to an unincorporated body of men. In all prob- 
ability the Muscovite adventurers, while glad to have the grant 
of incorporation thrown in for good measure, were chiefly inter- 
ested in the grant of the monopoly contained in the charter. 

There was nothing in the charter about the capital of the cor- 
poration. In the case of a regulated company, requirements 





* Ibid., 304-316. 
5 See the charter to the Merchants of Andalusia, 28 SetpEen Soc., 1-3. 
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relating to corporate capital were not to be expected, since the 
trading ventures were the ventures of the members, and not of 
the corporation. In the case of a joint-stock company, it might 
well have been otherwise, but there was nothing in the charter 
of the Muscovy Company to distinguish it from the charter of 
a regulated company. - 

At that time the distinction between a regulated company and 
a joint-stock company was new, and one therefore inquires 
whether, as this distinction became familiar, the charters there- 
after granted did not distinguish between the two. Examination 
of subsequent charters shows that, ordinarily, no distinction was 
made. The Crown did not grant two kinds of charters, — one 
kind to regulated companies and one kind to joint-stock com- 
panies. The charters were on the same model; there were the 
business privileges not dependent upon incorporation (there was 
of course the greatest diversity as to what business privileges 
were granted); there was the constitution of a governing body 
with power to make and enforce rules; and there was the grant 
of incorporation, with express mention of the power to have a 
seal, to have a succession of members, to sue and to be sued, 
and to acquire and to dispose of property (with some relief from 
the consequences of incorporation under the Mortmain Statutes). 
That was all. The corporations were left free to conduct the 
ventures, or to permit the ventures to be conducted, as they saw 
fit. The conduct of the ventures was a business question, with 
which the sovereign did not concern himself. Whether a par- 
ticular company was a regulated company or a joint-stock com- 
pany can today rarely be answered by an inspection of its 
charter; the answer must be sought through an examination of 
its records as to the manner in which its business was, in fact, 
conducted. Usually, there was no reason why a company should 
not for a time be a joint-stock company, and later be a regulated 
company, and vice versa. 

Even if complete freedom of choice in business methods were 
given, nevertheless the charters might have contained certain 
restrictions to become operative if, in fact, the corporation de- 
cided that the ventures should be corporate ventures. But such 
restrictions are conspicuous by their absence. 

Take the charter of the first East India Company, in 1599. 
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Some merchants asked for incorporation “ for that the trade of 
the Indies being so far remote from here, cannot be traded but 
in a joint and united stock.”* Here the petitioners showed 
their intent that the corporation should be a joint-stock com- 
pany but the only thing in the charter in any wise pertinent to a 
joint-stock company, as distinguished from a regulated com- 
pany, was a proviso that the company might expel members not 
paying up their quota for the first voyage in due time.’ There 
was nothing about the capital of the company. We find from 
the records of the East India Company that it did not have any 
large permanent capital. A stock was raised to finance a voyage 
or series of voyages. When that voyage or series of voyages 
was concluded, the proceeds were divided among the contributors 
to that stock who (if the venture were successful) would thus 
receive back the equivalent of their contributions and their share 
of the profits. Thus dividends including a return of capital were 
normal. If the venture yielded a profit of 50%, the dividend 
would be called “a capital and a half.” This use by the East 
India Company of capital, as a basis for: describing dividends, 
is said to furnish one the earliest instances in which the word 
“capital ” is known to have been used in connection with cor- 
porations.® 

So far we have spoken only of trading corporations, and with 
them business could be carried on by a series of terminable 
stocks, — each venture could be treated separately, with a divi- 
dend in liquidation at its conclusion. Charters were also 
granted for the conduct of undertakings which in their nature 
required permanent capital. Thus of the New River Company ® 
which brought “a fresh stream of running water ” to the north- 
wards of London; but there was nothing in its charter about 
its capital. 

In the charter of the Bank of England,*® which was granted 
pursuant to an act of Parliament,’* we have an.exceptional case 





6 28 SELDEN Soc., xvii. ° 

7 ProTHERO, SELECT STATUTES AND DoCUMENTS OF ELIZABETH AND JAmes I, 
440-455. 

8 1 Scott, Jomnt Stock COMPANIES TO 1720, 158. 

® 28 SELDEN Soc., 106. 

10 Lawson, Hist. or BANKING, 447-464. 

11 5 & 6 Wo11aM & Mary, ¢. 20. 
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where there were requirements with respect both to raising capi- 
tal, and to maintaining it when raised. Persons who joined in 
loaning a defined sum to the government were incorporated; the 
government indebtedness became a corporate asset, and the 
charter declared that it should be called “the common capital 
and principal stock of the corporation.” This capital was there- 
fore required, under the statute, to be paid for in cash. Members 
were “ deemed to have an interest or share in the said principal 
stock,” and could assign their interests; but it was probably 
not within the power of the corporation to assign the debt itself, 
and, if not, a permanent capital was assured until the debt was 
paid by the government. The corporation was given the right 
to conduct a banking business. In the charter was this provision: 


“And we do hereby further will and appoint that no dividend shall 
at any time be made by the said government and company save only 
out of the interest, profit or produce arising by or out of the said 
capital stock or fund, or by such dealing, buying or selling as is al- 
lowed by the said Act of Parliament, until redemption by Parliament 
of the said yearly fund.” 


(There was nothing in the Act of Parliament directing the 
insertion of this prohibition in the charter.) 

A chartered corporation has long been considered by English 
judges as a common law corporation (contrasting it with a 
statutory corporation). If in charters, provisions relating to 
raising or maintaining capital had been inserted with the same 
regularity that provisions were inserted relating to, say, the 
corporation’s power to have a seal, there would have been a 
basis for an argument that such provisions had become an in- 
cident of every charter granted. ‘“ When a corporation is duly 
created,” said Coke, “all other incidents are tacite annexed.” ” 
In ascertaining, therefore, what the English law was at the time 
of the American Revolution, one must inquire what had been 
usual in corporate charters, theretofore granted. On inquiry, 
one finds that there is no basis for contending that any provi- 
sions either as to raising or maintaining capital were usual in 
charters. 





12 ro Rep. 30b. And see 1 BLackstone, CoMM., 475. 
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There was, it is submitted, neither any general act of Parlia- 
ment relating to corporations passed before the American Revo- 
lution nor any general statutory policy relating to the raising 
or maintaining of corporate capital evidenced by the special acts 
of incorporation passed theretofore which can be considered to 
have been adopted as part of American law. 

The only general act was that of 39 Eliz., c. 5 relating to 
hospitals and houses of correction which gave general permission 
for the creation of such charitable corporations by deeds en- 
rolled in the high court of chancery at any time within twenty 
years after the passage of the act. 

The contest between the Crown and Parliament as to the 
validity of monopolies and other special privileges granted by 
royal charters made it desirable to obtain parliamentary sanction 
for such privileges. One therefore finds special acts confirming 
charters already granted, and special acts authorizing the Crown 
to grant charters containing specified privileges. Occasionally 
one also finds a special act by which Parliament itself created 
a corporation, but statutory corporations were rare. Blackstone 
wrote: 


“The methods by which the king’s consent is expressly given are 
either by act of parliament or charter. By act of parliament, of which 
the royal assent is a necessary ingredient, corporations may un- 
doubtedly be created: but it is observable, that (till of late years) 
most of those statutes which are usually cited as having created 
corporations do either confirm such as have been before created by the 
king . . . or they permit the king to erect a corporation im futuro 
with such and such powers.” ** 


Since Blackstone inserted a parenthesis “ till of late years,” 
the question arises whether there might not have been a change 
just prior to the American Revolution. To test this, the writer 
has examined the table of the statutes, public and private, passed 
at the seven sessions of the thirteenth Parliament of Great 
Britain which began May 10, 1768, and continued to Jan. 13, 
1774, and has found in that period only three acts creating cor- 
porations. Two of these * were charitable corporations. One* 
was a business corporation, and the act contained one provision 


13 Tbid., 473. 
149 Geo. III, c. 31, and 12 Geo. III, c. 67. 15 13 Geo. III, c. 38. 
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restricting the corporation’s power to pay dividends.’® But it 
is safe to say that there was no statutory policy as to raising or 
maintaining capital evidenced by the special acts of incorporation 
passed before the American Revolution which was so general 
and well established that it was adopted as part of American law. 





We turn to the judicial decisions prior to the American 
Revolution. 

In the Records of the Virginia Company, respecting a court 
held in 1622, it appears-that it was proposed that the Company 
should enter into an obligation under its seal, and the effect of 
this upon the members was debated. Sir Edwin Sandys said, 
“‘ And touchinge the engagement of men’s private estate hereby: 
therein was no danger; it beinge cleare by lawe that onely the 
goods of the Corporation are lyable to the debts thereof, Con- 
cerninge wch he said he had taken aduise of most sufficient 
Lawyers.” But Mr. Wrote could not be persuaded “ but each 
Member of the Companie (upon grant of the Seale for Securytie) 
was bound to make this good, out of his owne private estate, 
alledginge that he had likewise asked Counsell of Lawyers whose 
iudgment was as he had deliuered. And was the rather con- 
firmed in that opinion because of the late example of the Mus- 
couy Company.” Mr. Alderman Johnson also thought they 
should be wary about giving the company’s seal as security, and 
said that divers brothers of the Muscovy Company had in a like 
case been sued. Mr. Mellinge said, “ It was true that a leviacon 
for payment of the Muscouia Companies debtes was ordered by 
the Lords of his Majs. most honorable Privy Counsell to be 
made out of the gaines made upon their seuerall Stocks in the 
seuerall years when those moneyes were supposed to be bor- 
rowed and taken up at interest and not to be laid upon the 
whole body of the Companye or them that were not Traders in 
those yeares or since.” *” 





16 “No dividend shall at any time be made amongst the said proprietors, 
out of the profits arising from the said manufactory, over and above five pounds 
per centum, upon the capital stock actually advanced, during such time as there 
shall be due and owing from the said company any sum or sums of money 
borrowed upon the credit of their capital stock, or upon the profits and produce 
arising from the said manufactory.” 

17 2 Tue RECORDS OF THE VIRGINIA COMPANY OF LONDON, 165, 166. 
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In the case of Doctor Salmon against the Hamborough Com- 
pany, by the name of the Governor, Assistants and Fellowship 
of Merchant Adventurers of England, and divers particular 
Members of that Company by Name, in their natural Capaci- 
ties,"* decided in 1670, the bill charged that the company was 
incorporated, that it had power to raise money by assessments 
upon the members and their goods, that it had been accustomed 
to exercise such power in order to raise money to discharge its 
debts, and had thereby gained credit, that the plaintiff had made 
a loan to the Company, “ that the Company having no Common 
Stock, the Plaintiff had no Remedy at Law for his Debt,” and 
that the members refused to meet and lay assessments and pre- 
tended that they had no power under their charter to lay them. 
Certain members appeared and demurred. The plaintiff, failing 
to obtain relief in Chancery, preferred a petition of appeal to 
the House of Lords in which he admitted that in the ordinary 
course of proceedings in Chancery the court could not help the 
plaintiff, but alleged that in causes of this nature the House of 
Lords had given special directions to the Chancery to relieve, 
“and produced two Precedents against Companies in London for 
that purpose.” 

The Lords ordered that (failing other relief to the plaintiff 
after the establishment of his claim) a decree should be entered 
in Chancery requiring the members of the company in whom 
the power so to do was vested to make leviathans upon every 
member of the company “ as is to be contributory to the publick 
charge,” sufficient to satisfy the plaintiff’s debt. If those having 
power to make the leviathans failed to do so, process of contempt 
should issue against them. If any member failed to pay his 
quota appropriate process should issue against him. Supple- 
mentary leviathans should be made if any persons should make 
it appear “ that they.are overcharged, or ought not to be charged 
at all.” 

There is a misleading summary of this case in 2 Vern. 396 
in a note by the reporter to Harvey v. East India Co., as fol- 
lows: “In the case between Dr. Salmon and the Hamborough 
Company, the members in their private capacities were made 
liable, the Company having no goods.” And Dr. Scott, in his 


18 Cas. in Ch., Pt. I, 204. 
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‘ 
learned work on Joint-Stock Companies to 1720, leads the 
reader to feel that very likely members of a chartered corpora- 
tion were liable for the debts of the corporation.’ If this is true, 
the law provided a most important safeguard for the ouneaes 
of creditors of such a corporation. 

But, it is submitted, an opinion that the members of a iadiedi 
corporation were liable for the debts of the corporation, simply 
because they were its members, is not well founded. 

Any argument that members of a chartered corporation were 
so liable in analogy to the civil law wholly fails, because the 
civil law was that the debts of the corporation were not the debts 
of the members.” 





19 y Jomunr Stock CoMPANIES TO 1720, 228, 270. It is submitted with great 
respect that the learned doctor (lecturer in Political Economy in the University 
of St. Andrews) misunderstood the effect of 14 Car. II, c. 24. He says that 
this act “created a species of limited liability in favor of shareholders in the 
East India, African and Fishery companies. It was enacted that subscribers 
to these undertakings should not pro tanto be subject to the law of bankruptcy, 
in the event of losses being incurred by any one of the companies named. The 
effect of this statute was that a shareholder was only liable for the amount 
unpaid on his shares.” Now the fact is that by 13 Exiz., c. 7, 1 Jac. I, c. 15, and 
1 Jac. I, c. 19, persons liable to be adjudged bankrupt had been defined, and 
merchants and traders were within the definition. The act of 14 Car. Il, c. 24 
simply provided that membership in the companies named should not make the 
member a merchant or trader within the meaning of the bankruptcy statutes. 
The act has absolutely no bearing on the liability of the members for debts 
incurred by the companies. The act recites, “ Whereas divers Noblemen, Gentle- 
men and Persons of Quality, no Ways bred up to Trade or Merchandize, do 
oftentimes put in great stocks of money into the East-India Company, or 
Guiney Company, and the Fishing Trade ...and receive the procede of 
those Stocks somtimes in ready monies, somtimes in Commodities which they 
usually sell for money or exchange again,” and provides that no person by 
reason of such acts shall “ be Adjuged, Taken, Esteemed or Reputed a Merchant 
or Trader within any Statute or Statutes for Bankrupts, or be lyable to the 
same.” 

20 Ayviirre, A NEW PANDECT OF THE RomMAN Civit Law, 200, says: “If a 
College or Corporation be insolvent, the particular members of such College or 
Corporation ought, according to the Civil Law, to contribute their private 
Fortunes towards the discharging of a Fine or Obligation.” The writer asked 
Dean Pound if this statement as to the civil law were correct. He replied that 
it was not; that the text of Justinian’s Code to which Ayliffe refers (I Cop., 
3, 31) relates to the duties of those charged with the care and education of 
orphans and furnishes no justification for the broad statement made by Ayliffe; 
that the statement would be true only with respect to corporations which, by 
their internal organization, had a power of levying “taxes” or assessments upon 
their members, and the context shows that it is such corporations that Ayliffe 
had in mind; that it is stated expressly in the Digest (3 Dic., 4, 7, § 1) that 
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The Salmon case is authority for no wider proposition than 
that, if a corporation has power to make calls upon its members 
for corporate purposes. without limit as to the amount to be 
called, and if it has been accustomed to make such calls to pay 
its debts and has thereby gained credit, it will be required to 
exercise such power to satisfy its creditors. 

If a legal unit, distinct from the human beings who are its 
members, is created with legal capacity for incurring obligations, 
and it does incur obligations, the members are (without more) 
not liable thereon because of the simple, but decisive, reason 
that the obligation was incurred not by them but by a legal unit 
distinct from them. The members are not even liable to a 
limited extent. The corporation is liable, and it is the only legal 
unit that is liable. 

There has never been a decision by an English court in viola- 
tion of this principle. 

In the first half of the fifteenth century, the court held that 
the sheriff, at the instance of a creditor of a corporation, ought 
not to distrain any member of the corporation.** In Edmunds 
v. Brown and Tillard,” decided in 1668, money was borrowed 
by the plaintiff in the name of the Company of Woodmongers. 
The bond was under the corporate seal and was in form a cor- 





what is owed to a corporation is not owed to its members, and what a corporation 
owes its members do not owe (“si quid universitate debetur singulis non debetur: 
nec quod debet universitas singuli debent”); and he referred to 1 DeRnsurG, 
PANDEKTEN, 5 ed., §61, 1, b; 2 Cua, InstiTUTIONS JURDIQUES DES ROMAINS 
174; 1 CotguHouN, Roman Civit Law, § 904, and 1 Domat, Civ Law (Strahan’s 
translation), § 1452, in which will be found statements correctly stating the law. 
In CorguHoun, it is stated that: “And although all such obligations affect 
the corporation in the aggregate upon the principle, si quid universitati debetur 
singulis non debetur; nec quod debet universitas singuli debent; yet the adminis- 
tration can enforce its bye-laws on individual members, with respect to the pay- 
ment of their contributions, for the extinction of corporate debts,” and in 
Domat: “The engagement of a corporation or community is not divided 
among the persons who compose it, so as to become the engagement of every 
one of the members in particular; and it is only the community that is bound 
by the act of the person to whom it has committed the administration of its 
affairs. And as the particular members do not enter in their own names into 
the obligation contracted by the community, unless they engage themselves ex- 
pressly, so those who oblige themselves to communities do not by that engage 
themselves to every one of the members of the said communities in particular.” 
21 Y, B. 19 Hen. VI, 80. See Br. Corp. pl. 30; 6 Vin. Apr. 310. 

22 Lev. 237. 
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porate obligation. ‘“ The Defendants, as was usual, set their 
names to the Obligation.” After the dissolution of the company, 
the plaintiff brought an action against the defendants, intending 
to charge them in their own right. He was non-suited.”* 

In the statute authorizing the charter of the Bank of England 
it was provided that if the corporation became indebted in excess 
of a specified amount “ then and in such case all and every person 
and persons, who shall be a member or members of the said cor- 
poration, his and their respective heirs, executors, and adminis- 
trators, shall in his and their respective private and personal 
capacities be chargeable with, and liable in proportion to their 
several shares or subscriptions to the repayment of such 
monies.” ** The insertion of such a provision shows that those 
who drew the act were of opinion that the members even of a 
banking corporation were not liable for any of its debts unless 
there was an affirmative provision imposing such liability. 

In the debate in 1825 on the repeal of the Bubble Act *° the 
Attorney General (Sir John Singleton Copley) said: 


“ There was another provision which he meant to add, with a view 
of facilitating the granting of charters by the Crown to companies for 
trading and other purposes. Under the charters as they were com- 
monly granted, the persons incorporated were not individually liable 
for any of the debts of the company, but only so far as the corporate 
property extended. This circumstance caused considerable reluctance 
on the part of those whose duty it was to advise the Crown to grant 
charters. Persons wishing to form a company were therefore obliged 
to apply, in the first place, to Parliament, for an act enabling the 
Crown to grant a charter, and afterwards for the charter, thus doubling 
the expense. To remedy this, he should propose a clause enabling 
the Crown, whenever application should be made for a charter, to 
insert in it a provision rendering any individual member of a corpora- 
tion liable for the debts of that corporation, according to the judgment 
of the Crown in each particular case.” 


And, in the Act repealing the Bubble Act,” it was provided 
“that in any charter hereafter to be granted by His Majesty, 





23 See GRANT, LAW OF CORPORATIONS, 64. 

245 & 6 Wit1aM & Mary, c. 20, § 26. 

25 13 HANSARD, PARLIAMENTARY DEBATES, N. S., IOIQ. 
26 6 Geo. IV, c. o1, § II. 
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His Heirs or Successors, for the incorporation of any company 
or body of persons, it shall and may be lawful, in and by such 
charter, to declare and provide, that the members of such cor- 
poration shall be individually liable, in their persons and prop- 
erty, for the debts, contracts and engagements of such corpora- 
tion, to such extent, and subject to such regulations and 
restrictions as His Majesty, His Heirs or Successors, may deem 
fit and proper, and as shall be declared and limited in and by 
such charter; and the members of such corporation shall thereby 
be rendered so liable accordingly.” We see then that a lawyer, 
familiar with eighteenth century law, was of opinion not only 
that the members of a chartered corporation were not liable for 
its debts but that it was not within the prerogative of the Crown 
to impose such liability by an affirmative provision in the charter, 
and that Parliament acted upon that opinion. 

In Elve v. Boyton, Lindley, L. J., in speaking of an insurance 
company, incorporated in 1720, said: 


“ Now consider for a moment what the Crown could do, and what it 
could not do at that time. The Crown could by its prerogative in- 
corporate any number of persons who assented to be incorporated, and 
it was the prerogative of the Crown to give them power to sue and 
be sued by their corporate name, to use a common seal, to make bye- 
laws and so on. . . . It was not in the power of the Crown so to in- 
corporate those persons as to make them liable to any extent to the 
debts of the corporation.” 2” 


The corporate creditors are entitled, for the satisfaction of 
their debts, to get the benefit of all the corporation’s resources. 
They are entitled to reach sums due to the corporation from 
outsiders or from members; and, if the corporation has power 
to make calls or assessments upon its members so that further 
sums will become payable by them into the corporate treasury, 
they are entitled to have that power exercised for their benefit. 
Therefore, in considering whether members might become ex- 
posed to liability to furnish money to pay corporate debts, the 
vital question was: to what extent did the corporation have 
power to make calls or assessments upon them for the purpose 
of paying debts? 





27 [1891] 1 Ch. Sor, 507. 
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There was nothing in the charters about this. If the members 
were exposed to calls it was because of some contract they had 
-made with the corporation or because of some by-law binding 
upon all members or because of a usage arising out of the con- 
duct of the affairs of the corporation by its governing body. In 
the Salmon case it was admitted by the demurrer of the defend- 
ants that it was the usage of the company to levy assessments 
to pay debts. 

With respect to the liability of members to assessments, there 
was no necessary difference between a regulated company and 
a joint-stock company. There was no legal prohibition against a 
regulated company’s so ordering its affairs that the company had 
no power of assessment at all, and, on the other hand, a joint- 
stock company might so order its affairs that it had an unlimited 
power of assessment. 





Of course if the members of corporations had been, as such, 
liable for corporate debts, we should not expect to find that still 
other safeguards for the protection of the creditors of corpora- 
tions had been provided. But, as they were not so liable, the 
absence of safeguards for the creditors is noteworthy. The 
creditors of a particular corporation might possibly be to some 
extent safeguarded by some express provision in the charter or 
parliamentary act creating it or authorizing its creation, but such 
safeguards were very rare. The general rule was that no safe- 
guards were provided for the creditors of corporations in addition 
to the safeguards provided for the creditors of individuals. We 
reach this conclusion whether we examine charters, or the parlia- 
mentary acts, or the judicial decisions. We find almost nothing 
in the law, as distinguished from economic history, about the 
capital of corporations. We know from economic history that 
sometimes the shares of stock had the pound sign upon them and 

‘that sometimes they did not; that the corporations were accus- 
tomed to issue shares for any kind of consideration which they 
pleased; that, even if the pound sign was upon them, the corpora- 
tions were accustomed to issue shares for any amount of con- 
sideration that they pleased; and that dividends were repeatedly 
paid out of capital. 
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Our conclusion is that, in every American jurisdiction in which 
the law is based upon the law of Great Britain as it existed at 
the time of the Revolution, there were at the start no safeguards 
provided by law for the protection of the creditors of corpora- 
tions in addition to those provided for the protection of the 
creditors of individuals. 








The executive of no state, which is one of the United States of 
America, has, or has ever had, the power to create corporations; 
the creation of corporations is for the legislature. With us, the 
distinction between chartered corporations and statutory cor- 
porations passes, — all corporations created since the Revolution 
have been statutory corporations.”* 

To speak of the American law of corporations is, however, 
to indulge in a dangerous generalization. On the one hand, it 
is true that the general statement may be made that all cor- 
porations are statutory corporations, but, on the other hand, 
each state has its own statutes with regard to the formation and 
regulation of corporations, and there is no uniformity in these 
statutes. The solution of most questions in the law of corpora- 
tions is to be sought in the correct interpretation of the statutes 
of the particular state creating and regulating the corporation in 
question. 

For the purpose of this article it will be sufficient to examine 
the statutes of Massachusetts as to business corporations. 
















In the charter to the Governor and Assistants of the Massa- 
chusetts Bay Company there was a broad grant of power which, 
it may well be, included a delegation of the royal prerogative to 
create corporations. ‘The company, however, was very cautious 
about asserting this right. The grant of a charter to Harvard 











28 This statement is subject to the qualification that there are in our law 
traces of what may be called judicial corporations. 

In very early English law, the courts recognized some bodies of men and some 
offices as legal units, although there was no charter and no parliamentary act. 
Y. B. 11 Hen. IV., 2; Y. B. 37 Hen. VI., 30; Y. B. 8 Edw. IV., 6; Y. B. 20 
Edw. IV., 12; Y. B. 14 Hen. VIII., 2; Co. Lir. 3a; Fincn’s Law, c. XVII; 
Keilw. 32a; 2 P. Wms. 125; 4 Vin. Abr. 525; Mapox, Firma Bure, 85, 91. 
These were corporations of common right, or corporations at the common law, 


YY HARVARD LAW REVIEW 


College in 1650 ° is the only instance in which it is plain that 
this right was asserted. If any business corporation was created, 
it was the company formed for the privilege of furnishing water 
‘to the residents of Conduit Street, Boston,*® and Mr. Andrew 
McFarland Davis, in his learned paper on Corporations in the 
Days of the Colony,” doubts if even this company was a cor- 
poration. 

Under the Province Charter, corporations were erected by the 
Provincial: Legislature subject to the approval of the Crown. 
Mr. Davis has given a record of the corporations so created,*” 
and only one was a corporation designed for the financial profit 
of its members. This was the Proprietors of Boston Pier, or 
the Long Wharf, in the Town of Boston, incorporated in 1772.” 
The purpose of the incorporating act was to authorize assess- 
ments upon the members to supply funds to make needed repairs 
to the pier or wharf (which had been previously constructed) 
and the sale of the interests of members who did not pay such 
assessments. 

In the period between 1780 (date of the adoption of a con- 
stitution) and 1800, the legislature passed over seventy special * 
acts creating private corporations designed for the financial profit 
of their members. These included bridge, canal and turnpike 
corporations, a few banks, a few insurance companies, and a few 
manufacturing corporations, 





in the earlier use of that phrase. See Y. B. 20 Edw. IV.,'2. Traces of that 
ancient doctrine are to be found in Terrett v. Taylor, 9 Cranch (U. S.) 43, 46 
(1815); The Governor v. Allen, 8 Humph. (Tenn.) 176 (1847). 

In recent times, moreover, we sometimes find judges so impressed with the 
fact that a certain body of men is a business unit and that it would be highly 
desirable, for the purpose of the case before them, to treat this body of men 
as a legal unit, that they are ready to treat it as a legal unit even though there 
is no legislative authority therefor. It is, however, submitted that it is funda- 
mental that the creation of corporations is for the legislatures, not the courts; 
and that it is improper for the courts, without legislative authority therefor, 
to treat a body of men as a legal unit, even if they call such legal unit by some 
name other than corporation. 

29 4 MassacHuseTts CoLony Recorps, Pt. I, 12. 

80 Jbid., 99. 

81 ~ PUBLICATIONS OF THE COLONIAL SOCIETY OF MASSACHUSETTS, 183-202. 

82 [bid., 211-213. 

83 5 ProvINce Laws, 200, 262, 288. 

34 See Sr. 1798, c. 59, for a general act authorizing the formation of aqueduct 
corporations. 
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The first of the manufacturing corporations was the Beverly 
Cotton Manufactory.** The act creating it conferred the rights 
of perpetual succession, of acquiring and disposing of real and 
personal property up to specified amounts, of suing and being 
sued, of appointing officers and servants, of making such laws 
and regulations as might be necessary for the government of the 
corporation and of having a common seal; it provided how the 
votes of the members were to be taken; and it directed that a 
distinctive label should be affixed to goods manufactured by the 
corporation, and provided a penalty for the unauthorized use by 
third persons of a like label. That was all. It contained no 
provision designed to safeguard the creditors of the corporation. 

In 1809 it was provided, with respect to manufacturing cor- 
porations thereafter established, that a judgment creditor might 
levy execution, if corporate property sufficient to satisfy his 
judgment was not forthcoming, “ upon the body or bodies and 
real and personal estate or estates of any member or members 
of such corporation.” *° 

This policy of imposing a statutory liability upon the members 
for the corporate debts was abandoned in 1830," and the pro- 
visions of the new act were embodied, with some modifications, 
in the Revised Statutes (1836), c. 38. 

The Revised Statutes contained provisions that the amount 
of the capital stock of every such corporation thereafter incor- 
porated should be fixed and limited and divided into shares;* 
that assessments upon a share should not exceed in the whole the 
amount at which such share had been originally limited;** and 





35 y Mass, SpectaL Laws (1780-1794), 224. 

86 Sr. 1808, c. 66. See also Sr. 1818, c. 183; Sr. 1821, c. 38 and Sr. 1826, 
C. 137. 

87 St. 1829, c. 53. The statutory liability of members for the debts of 
manufacturing corporations was revived by Sr. 1855, c. 290, in case special stock 
was issued. The special stock was to be subject to redemption at par, and it 
was provided that the holders thereof “shall be entitled to receive, and the 
corporation shall be bound to pay thereon, a fixed half-yearly sum or divi- 
dend, to be expressed in the certificate, not exceeding four per cent., and shall 
in no event be liable for the debts of the corporation beyond their stock. 
Holders of such general stock shall be, jointly and severally, individually liable 
for all the debts of the corporation until such special stock shall be redeemed in 
full.” 

38 R. S. (1836), c. 38, $9. 

89 Ibid., § 13. 
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that all the members should be jointly and severally liable for 
all debts of the company until the whole amount of such capital 
stock should have been paid in, and a certificate of the fact re- 
corded in a specified public office.*° Notes of stockholders, even 
if secured, were not to be “ considered as payment of any part 
of the capital stock,” **— there was no further provision as to 
what should be considered payment. 

In 1851, a general act ** was passed authorizing the formation 
of manufacturing and other corporations. It concluded with a 
provision that no shares “shall be issued for a less sum or 
amount, to be actually paid in on each, than the par value of the 
shares which shall first be issued.” 

In 1870, another general act ** was passed concerning manufac- 
turing and other corporations. Stockholders who had paid in full 
the par value of their own shares were relieved from liability for 
debts contracted before the original capital stock was fully paid 
in;** but no corporation was to commence business until the 
whole amount of the capital stock had been paid in “in cash” 
and a certificate had been filed of that fact and of the manner 
in which the cash had at the time of making the certificate been 
invested or voted by the corporation to be invested.*® This pro- 
vision was amended in 1875, the amending act providing that a 
conveyance to the corporation of property, real or personal, at 
a fair valuation should be deemed a sufficient paying in of the 
capital stock to the extent of such value, provided that the com- 
missioner of corporations should certify that he was satisfied 
that such valuation was fair and reasonable.** This requirement 
that the valuation of property other than cash should be approved 
by the commissioner could not be evaded by a payment of cash 
into the treasury of the corporation, and, as part of the same 





40 Tbid., § 16. 

41 Tbid., § 24. 

42 Sr. 1851, c. 133. See also Sr. 1852, c. 9; St. 1855, c. 478, $5; G. S. 
(1860), c. 61. 

48 Sr. 1870, c. 224. See also St. 1872, c. 244; Sr. 1874, c. 165. 

44 Sr. 1870, c. 224, § 309. See also Sr. 1875, c. 177, § 1, and Sr. 1876, c. 1. 
Cf. R. S. (1836), c. 38, § 16, noted supra, note 40. 

45 Sr. 1870, c. 224, § 32. 

46 Sr, 1875, c. 177, § 2. See also Sr. 1879, c. 275; P. S. (1882), c. 106, $§ 48, 
49; R. L. (1902), c. 110, $§ 44, 45. 
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transaction, a payment out of that cash in the purchase of 
property.*’ 

Statutory provisions not varying to any large extent from the 
provisions of the 1870 act, as amended in 1875, continued in 
force till 1903, when another general act was passed, which was 
entitled “An Act relative to Business Corporations.” ** Thus 
the designation “ manufacturing and other corporations ” is suc- 
ceeded by “ business corporations.” 

This act provided that the agreement of association should 
state the total amount of the capital stock of the corporation 
and the par value of the shares,’ and that the articles of or- 
ganization should state the amount of capital stock then to be 
issued; the amount thereof to be paid for in cash (in full or by 
instalments) and the amount thereof to be paid for in property. 


“If such property consists in any part of real estate, its location, 
area and the amount of stock to be issued therefor shall be stated; 
if any part of such property is personal, it shall be described in such 
detail as the commissioner of corporations may require, and the 
amount of stock to be issued therefor stated. If any part of the 
capital stock is issued for services or expenses, the nature of such 
services or expenses and the amount of stock which is issued therefor 
shall be clearly stated.” °° 


In the section relating to issues of stock it was provided that: 


“ Capital stock may be issued for cash, property, tangible or in- 
tangible, services or expenses. . . . No stock’ shall be at any time 
issued unless the cash, so far as due, or the property, services or 
expenses for which it was authorized to be issued has been actually 
received or incurred by, or conveyed or rendered to, the corporation.” °* 


Under these provisions, what significance was left to the dollar 
sign upon the shares of stock? Was it now lawful to issue shares 
upon receipt of assets of a value less than the par value of such 
shares? 

If the shares were to be issued for cash, the answer was in the 
negative. The act carefully distinguished between stock “ to 





47 Harvey-Watts Co. v. Worcester Umbrella Co., 193 Mass. 138, 78 N. E. 
886 (1906). 

48 Sr. 1903, C. 437. 50 Ibid., § 11 (c). 

49 Ibid., § 8 (e). 51 Ibid., § 14. 
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be paid for in full in cash ” and stock “ to be paid for in cash by 
instalments,” °* and contained elaborate provisions governing the 
payment of stock in cash by instalments.°* Issues of stock at a 
discount were no more countenanced by the Act of 1903 than 
they had been countenanced by previous legislation.** 

Was it otherwise if the shares were to be issued for property? 

It may be urged that the legislature in passing the Act of 1903 
intended to introduce no change of policy except that the Com- 
missioner of Corporations was no longer to be required to certify 

that he was satisfied that the valuation placed upon the property 
was fair and reasonable, — that the legislature had not changed 
the standard of what should constitute payment, but had simply 
dispensed with a safeguard against the violation of that standard. 
Shares might be issued for several kinds of consideration, cash 
or property or services, but the legislature nowhere explicitly said 
that the amount of consideration to be received if shares were 
issued for property or services might be less than the amount to 
be received if shares were issued for cash. If the legislature 
clearly indicated an intent that shares should not be issued at a 
discount, the court should be slow to conclude that the legislature 
intended nevertheless that shares might be issued for overvalued 
property. 

Section 14 provided that capital stock might be issued for 
property, and contained no further requirement except that the 
property be “actually received.” The Act of 1875 had per- 
mitted the issue of stock for property “at a fair valuation,” and 
these words were omitted in 1903. It is plain that the act was 
drafted by skilled draftsmen, and this omission would seem to 
have been deliberate. Moreover, the same provision (Section 
11) that required a sworn statement as to the amount “ to be 





52 Tbid., § 11 (c). 

53 Tbid., § 14. 

54 Abele v. S. A. Meagher Co., 227 Mass. 427, 116 N. E. 805 (1917). Stock 
of a par value of $3000 was issued as full paid for $1000. The trustee in 
bankruptcy of the owner of all the other stock sought to have these shares 
cancelled. In the Superior Court, Jenny, J., said that the issue “was wholly 
unjustifiable.” In the Supreme Judicial Court, Braley, J., said: “What, if 
any, remedy the plaintiff may have against the president, treasurer and directors 
who by Sr. 1903, c. 437, $14, are made jointly and severally liable, ‘for actual 
damages caused to him by such issue’ namely, the issuance of stock which has 
not been fully paid for, is a question not before us.” 
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paid for” in property proceeded to require a description of the 
property and a statement as to the amount of stock to be issued 
therefor, and this afforded a basis for contending that the legis- 
lature intended to lay stress upon the description of the property 
rather than upon its valuation. On the other hand, the statute 
required a par value to all shares, irrespective of the kind of 
consideration for which they were issued,*° it required a sworn 
statement of the amount of stock “‘ to be paid for ” in property,” 
and it required that the property be “ actually received.” The 
court might well, construing all these provisions, reach the con- 
clusion that shares of stock could lawfully be issued for property 
only if the property had an actual value equal to the par value 
of the shares, — that the corporation was not entitled to put any 
value upon the property which it pleased. A court should be 
slow to conclude that the legislature required the dollar sign to 
be retained upon shares of stock issued for property but never- 
theless intended that that sign should be deprived of significance. 

Assuming, for the moment, that shares of stock could not law- 
fully be issued for overvalued property under the act of 1903, 
the question would remain as to what would be the consequences 
of such an issue. Such an issue would be an illegal transaction 
and, if there were nothing more in the statute, we might well 
conclude that the legislature intended that, in such case, an 
obligation should be imposed upon the person to whom the shares 
were issued to complete the payment and thus cure the issue, if 
such further payment were necessary to pay the debts of the 
corporation. But the legislature by the statute expressly pro- 
vided one remedy, to wit, that the president, treasurer and di- 
rectors should be jointly and severally liable for corporate debts 
and contracts contracted or entered into while they were officers, 
if any stock were issued in violation of the provisions of section 
14,°" and it may well be that the court would conclude that the 
legislature intended this remedy to be exclusive of all others. 
It is, however, to be noted that in the Revised Laws (1902) it 
was provided that stockholders should be liable for the debts of 
the corporation in specified cases “and not otherwise.” °° In 
the Act of 1903, it was provided that stockholders should be 





55 St. 1903, c. 437, § 8 (e). 57 Ibid., § 34. 
56 Tbid., § 11 (c). 58 RK. L. (1902), c. 110, § 50. 
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liable for the debts of the corporation in specified cases, but the 
words “ and not otherwise ” were omitted.” 

In the General Laws (1921) the provisions for the issue by 
business corporations of shares of stock having a par value are 
to a large extent like those of the act of 1903, but the facts stated 
in the following two paragraphs are to be noted. 

In 1918 an act was passed “to make certain substantive cor- 
rections in existing laws.” It was to take effect Feb. 1, 1919, 
but was postponed to Feb. 1, 1920, and then to Feb. 1, 1921, and 
was repealed by the General Laws enacted December 22, 1920 
(with certain exceptions not pertinent to our discussion). One 
section amended section fourteen of the act of 1903. The open- 
ing sentence of this section had read: “ Capital stock may be 
issued for cash, property, tangible or intangible, services or ex- 
penses.” As amended it was to read: “ Capital stock may be 
issued at not less than par (italics ours) for cash, property, tangi- 
ble or intangible, services or expenses.” °° In the General Laws 
this sentence reads: “ Capital stock may be issued for cash, at not 
less than par, if the shares have a par value, and may be issued 
for property, tangible or intangible, or for services or expenses.” 

In the Revised Laws (1902), Title XV was devoted to cor- 
porations. The first chapter contained general provisions, and 
these provisions, unless expressly limited in their application 
were made applicable to all corporations “created by or or- 
ganized under the laws of this commonwealth, except so far as 
they are inconsistent with other provisions of those statutes 
relative to particular classes of corporations,” ®* and one of these 
provisions was that: “ No corporation, unless specially author- 
ized, shall issue shares for a less amount to be actually paid in 
thereon than the par value of the shares at the date of issue.” * 
The second chapter was devoted to “ manufacturing and other ” 
corporations. In the act of 1903, both these chapters were re- 
pealed so far as corporations to be formed under that act were 
concerned.** But in the General Laws, Title XXII is devoted 
to corporations; the first chapter contains general provisions 
applicable to all corporations to the same extent that the corre- 













59 Sr. 1903, C. 437, § 33. 62 R. L. (1902), c. 109, § 1. 
60 ST. 1918, c. 257, § 350. 63 Tbid., § 109. 
61 G. L. (1921), c. 156, $15. 64 Str. 1903, C. 437, $95. 
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sponding chapter of the Revised Laws was applicable to all 
corporations; and one of these provisions is: “ No corporation 
shall issue a share for a less amount to be actually paid in thereon 
than the par value of the shares at the date of issue.” © 

It is clear that this provision forbids the issue of shares having 
a par value for overvalued property. The question, therefore, 
at the present time is whether the general rule laid down by this 
provision is inconsistent with the later provisions relating to the 
issue of shares by business corporations. These provisions ought 
to be construed, if possible, so as to bring them into harmony 
with the general rule. To say the least, it is not clear that the 
court, if and when the question is presented, will hold that that 
is not possible. 

We omit any detailed consideration of the issue of shares for 
“services or expenses.” The provisions of law respecting such 
issues are nearly the same as those respecting issues for property. 

In 1920 the act of 1903 was amended by providing that shares 
might be issued without par value.*° This amendment was per- 
fectly explicit. ‘A corporation may issue its authorized shares 
without par value for such cash, property, tangible or intangible, 
services or expenses as may be determined from time to time by 
the board of directors . . . and when the cash or other con- 
sideration for which they are to be issued . . . has been re- 
ceived, said shares shall be fully paid stock and not liable to any 
further call or assessment thereon, nor shall the subscriber or 
holder be liable for any further payments, except as provided in 
section thirty-three.” Section thirty-three defined the stock- 
holders’ liability in case of an unauthorized reduction of capital 
stock and for debts to operatives. 

The dollar sign may be stripped off; and, if there is no dollar 
sign, there can be no questions as to issuing stock at a discount 
or for overvalued property or services. The General Laws now 
in force contain equivalent provisions.” 

Thus we see: 

(1) That in the case of the first business corporation created, 
the Beverly Cotton Manufactory, the legislature provided no 
safeguards whatever for the creditors of the corporation, — the 





65 G. L. (1921), c. 155, $17. 
66 ST. 1920, Cc. 349. 67 G. L. (1921), c. 156, § 14. 
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creditors of that corporation were protected only by the principles 
of the common law and equity available for the protection of all 
creditors, whether creditors of individuals or corporations; 

(2) That in 1809 the legislature went to the opposite extreme 
and made the members of a manufacturing corporation liable for 
the corporate debts; 

(3) That in 1830 this policy was abandoned, but the legisla- 
ture adopted, in lieu thereof, a policy of requiring a defined 
amount of capital to be raised by each corporation (which would 
afford a margin of safety for creditors). As a means to that end, 
it required that shares should have a par value; and it further 
required — subsequent legislation on this point becoming more 
and more explicit — that shares should not be issued except upon 
the receipt of a value, in cash or the equivalent of cash, equal 
to the par value of the shares; 

(4) That in 1903 the legislature passed a statute which con- 
tinued the policy of requiring that shares should have a par 
value — that is, of requiring that the dollar sign should be placed 
upon shares, but which provokes discussion as to how much 
significance that dollar sign retained; 

(5) That since 1920 it has been, and now is, lawful to issue 
shares either with or without a par value, and if the shares are 
issued without par value, to issue them for any amount of con- 
sideration which the corporation sees fit to accept. 

In a word, the legislature has gone a long way toward return- 
ing to the policy in force at the time the Beverly Cotton Manu- 
factory was created. If a corporation issues only shares having 
no par value, it has the freedom enjoyed by a chartered corpora- 
tion at common law of issuing its shares not only for any kind 
of consideration that it pleases, but also for any amount of con- 
sideration that it pleases. 





From 1830 on, the statutes provided safeguards in addition 
to the provisions relating to the payment in of capital, which 
have been mentioned above. And in the General Laws there are 
the following provisions: 

(a) Annual reports of condition must be filed ** which are 





68 Ibid., § 47. 
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open to public inspection;® and the officers signing a report are 
jointly and severally liable for all the debts and contracts of 
the corporation contracted or entered into while they are officers, 
if the report is false in any material representation and they 
know, or on reasonable examination could have known, that it 
was false.” 

(6) Stockholders are liable, within limits, in case of un- 
authorized reductions of capital stock (see below) ; 

(c) Stockholders are liable, within limits, for debts to opera- 
tives ;** 

(d) Directors are jointly and severally liable for the debts 
and contracts of the corporation in the following cases: 


“ First. For declaring or assenting to a dividend if the corporation 
is, or thereby is rendered, bankrupt or insolvent, to the extent of 
such dividend. 

“Second. For debts contracted between the time of making or 
assenting to a loan to a stockholder or director and the time of its 
repayment, to the extent of such loan. 

“ Directors who vote against declaring said dividend or who vote 
against making said loan shall not be liable as aforesaid.” 7? 


The provision relating to unauthorized reductions of capital 
stock is the only one of these provisions upon which comment 
will be made. It is in these words: 


“ The stockholders of a corporation which reduces its capital stock 
in violation of section forty-five shall be liable for the payment of the 
debts and contracts of the corporation existing at the time of such 
reduction to the extent of the amount withdrawn and paid to them 
respectively.” 7° 


A corporation may by vote of its stockholders “ authorize an 
increase or reduction of its capital stock.” * Section forty-five 
provides that, if a reduction of the capital stock has been 
authorized, the articles of amendment to be filed shall set forth 
“(a) the total amount of capital stock already authorized and 
issued; (5) the amount of the reduction and the manner in which 





89 Ibid., § 48. 72 Tbid., § 37. 
70 Ibid., § 36. 78 [bid., § 35. 
1 Ibid., §§ 35, 38, 40. 74 Ibid., § 41. 
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it shall be effected; (c) a copy of the vote authorizing the re- 
duction.” Then there is this further provision: . 


“No reduction of capital stock shall be lawful which renders the 
corporation bankrupt or insolvent, but the capital stock may be re- 
duced by the surrender by every stockholder of his shares and the 
issue to him in lieu thereof of a proportional decreased number of 
shares, if the assets of such corporation are not reduced thereby, 
without creating any liability of the stockholders of such corporation 
in case of the subsequent bankruptcy of such corporation.” 


What did the legislature mean when it spoke of “a reduction 
of the capital stock ” ? 

“ Capital” is an elusive word. The three important ways in 
which a business corporation obtains assets are: (1) by receipts 
from stockholders, (2) by receipts from creditors, and (3) by 
earnings; and the primary use of the word “ capital,” in connec- 
tion with corporations, may have been to designate the assets — 
the actual things — received from stockholders. But a business 
corporation, while it has three sources of assets, does not have 
three separate funds of assets, one for receipts from stock- 
holders, one for receipts from creditors and one for earnings. 
Corporate assets are not kept in compartments. They are 
mingled into one mass. Therefore we slip away, unconsciously 
perhaps, from “ capital,” a word which describes assets received 
from stockholders, and begin to speak instead of “ the amount 
of capital.” “The amount of capital” is, not assets, but a 
figure. 

How is that figure determined? A general or tentative rule 
for determining “ the amount of capital ” is to take the value of 
the assets received from stockholders at the time they were so 
received. But two important qualifications to such general or 
tentative rule must be noted. On the one hand, assets may be 
received from stockholders and may be designated, when re- 
ceived, as paid-in surplus, and in such case the amount of capital 
stock does not include the value of such assets. On the other 
hand, the corporation may have an amount of assets in excess of 
the amount of its debts and its capital stock, and in such case 
it will be commonly said to have a surplus (or surplus and un- 
divided profits) of an amount equal to such excess; and, in that 
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event, it may be lawful for it, through the issue of a stock divi- 
dend, to capitalize the whole or any part of such surplus, and 
in such case, although the corporation has at the time of the 
capitalization received no new assets, the amount of its capital 
stock will be increased.” 

“ The amount of capital stock ” is, then, the value of the assets 
received from stockholders at the time they were so received, 
less the value of any assets received from stockholders as paid-in 
surplus, but plus the amount of surplus lawfully converted by 
the corporation itself into a corresponding amount of capital. 

If a corporation “ reduces its capital stock,” the amount of 
its capital stock, which is a figure, is of course reduced. Do the 
proceedings for a reduction of capital stock also involve a reduc- 
tion of assets? 

Not necessarily. The capital stock may be reduced by the 
surrender by every stockholder of his shares and the issue to him 
in lieu thereof of a proportional decreased number of shares, 
without any reduction of assets, and such a reduction may very 
properly be made where the assets of the corporation have been 
theretofore so diminished by losses that it has no longer assets 
equal to the amount of its debts and the amount of its capital 
stock. 

But it would seem to be plain that the proceedings for a re- 
duction of capital stock may lawfully involve a reduction of 
assets. The statute requires that the articles of amendment 
shall state “the amount of the reduction, and the manner in 
which it shall be effected.” 

The court has held that the legislature when it authorized 
increases of capital stock contemplated that, as a part of the 
proceedings for an increase, there should be an enlargement of 
capital assets;** and it is unlikely that the court will hold that 
the legislature when it authorized decreases of capital stock 
contemplated that, as a part of the proceedings for a reduction, 
there should never be a subtraction from assets. 





7 The writer is persuaded that the capitalization of surplus is not the same 
thing as the payment of a dividend to stockholders, and the return by the stock- 
holders to the corporation of the amount so received in payment of further 
shares of stock. See 33 Harv. L. Rev. 885. 

76 Hood Rubber Co. v. Commonwealth, 238 Mass. 369, 131 N. E. 201 (1921). 
As to stock dividends, see St. 1920, c. 556; G. L. (1921), c. 156, § 16. 
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So far as the writer can see it is permissible under section 
forty-five to make any reduction of corporate assets, provided 
only that the corporation is not rendered bankrupt or insolvent 
thereby. This comes to saying that a Massachusetts business 
corporation has no legal duty to maintain a margin of safety 
for its creditors, any more than an individual has a legal duty 
to maintain a margin of safety for his creditors. One important 
difference, however, between such a corporation and an individual 
remains: if the corporation does that sort of thing it must make 
an announcement available to the public, through filing articles 
of amendment, that it has stripped itself of the assets which had 
constituted a margin of safety for its creditors. 

We turn to unauthorized reductions of capital stock. 

The General Laws, we saw above, contain a provision making 
the directors of every business corporation liable for the debts 
and contracts of the corporation (to the extent of the dividend) 
for declaring or assenting to a dividend if the corporation is, or 
thereby is rendered, bankrupt or insolvent.” This is the only 
provision in terms regulating the payment of dividends contained 
in the chapter on business corporations. A similar provision 
has been in force since 1830." 

The payment of such a dividend is, of course, a fraudulent 
conveyance. If the payment of a dividend leaves the corporation 
with assets of a value equal to the amount of its debts, it has been 
held that the corporation is not rendered insolvent thereby within 
the meaning of such a statute, even if the corporation subse- 
quently becomes insolvent and the payment of the dividend was 
one of the causes of this ultimate insolvency.” 

If the payment of a dividend leaves the corporation with assets 
of a value equal to the amount of the debts, but less than the 
amount of its debts plus the amount of its capital stock, the 
remedy, if any, for creditors, is against the stockholders under 
section thirty-five, on the ground that the payment of such a 
dividend was an unauthorized reduction of capital. 





77 G, L. (1921), c. 156, § 37. 

78 Sr. 1829, c. 53, § 9. 

79 Ellis v. French Canadian Co-operative Assn., 189 Mass. 566, 76 N. E. 207 
(1905). Cf. Penna. Iron Works v. Mackenzie, 190 Mass. 61, 76 N. E. 228 
(1906). 
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It is submitted that an unauthorized reduction of capital stock 
within the meaning of section thirty-five may occur in either of 
two ways: (1) if appropriate articles of amendment are filed 
but the corporation is rendered bankrupt or insolvent by a re- 
duction of assets; (2) if appropriate articles of amendment are 
not filed, and the corporation reduces its assets by any distribu- 
tion thereof to its stockholders, and, forthwith after such distri- 
bution, it has not assets of a value equal to the amount of its 
debts plus the amount of its capital stock. 

Suppose that the directors pay a dividend to stockholders, and 
the corporation is left with assets of a value less than the amount 
of its debts plus the amount of its capital stock; that no articles 
of amendment are filed evidencing a reduction of capital; and 
that the stockholders when they receive the dividend have full 
knowledge of all these facts. It is submitted that such a trans- 
action is an unauthorized reduction of capital within the meaning 
of section thirty-five. 

If so, it is difficult to see why the payment of such a dividend 
would not be an unauthorized reduction of capital even if the 
stockholders, when they received it, believed that the corporation 
was left with assets equal to the amount of its debts plus the 
amount of its capital stock. Certainly there is nothing in the 
statute which makes the state of mind of the stockholders of 
any importance in determining whether or not there has been 
an unauthorized reduction of capital. This provision is for the 
protection of creditors, and the effect upon creditors of the pay- 
ment of such a dividend is the same, whatever is the state of mind 
of the stockholders. Nevertheless, it is to be said that the case 
of McDonald v. Williams,*° decided by the Supreme Court of 





80 In McDonald v. Williams, 174 U. S. 397 (1809), it was held that the 
receiver of a national bank could not recover a dividend paid to a stockholder 
out of capital when the stockholder receiving such dividend acted in good faith, 
believing the same to be paid out of profits, and when the bank, at the time 
such dividend was declared and paid, was not insolvent. The court considered 
the pertinent sections of the Revised Statutes of the United States: “No 
association, or any member thereof, shall, during the time it shall continue its 
banking operations, withdraw, or permit to be withdrawn, either in the form of 
dividends or otherwise, any portion of the capital,’ and said, p. 405: “We 
think this language implies some positive or affirmative act on the part of the 
shareholder by which he knowingly withdraws the capital or some portion 
thereof, or with knowledge permits some act which results in the withdrawal, 
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the United States, although distinguishable, might influence the 
court so to construe the statute as to save from liability any 
stockholder who received the dividend, believing that it had been 
properly declared and paid. 

The case.of the payment of a dividend by a corporation which 
has suffered such losses that its capital has been impaired but 
which has subsequently made profits (the dividend not exceeding 
the amount of such subsequent profits) is spoken of in the 
margin.™ 





and which might not have been so withdrawn without his action.” ‘The case 
is distinguishable because there was no provision that, if the capital were im- 
properly reduced, the stockholders should be liable to pay any corporate debts 
to the extent of the amount paid to them. The statutes imposed various and 
severe liabilities on the stockholders, but not such a liability., 

81 Arguments deserving careful consideration can be made upon both sides 
of this question. 

In support of the contention that the payment of such a dividend would not 
be an unauthorized reduction of stock: 
1) The Massachusetts legislature, as far back as 1799, upon incorporating the 
Boston Marine Fire Insurance Co. (incorporated Feb. 13, 1799. See Mass. 
SpeciaL Laws) provided that, if the capital were impaired, “no subsequent divi- 
dend shall be made until a sum equal to such diminution shall have been added 
to the capital.” Therefore the legislature has known how expressly to prohibit 
such a dividend if it wished to prohibit it. 
2) In Field v. Lamson & Goodnow Mfg. Co., 162 Mass. 388, 38 N. E. 1126 
(1894), the defendant corporation had been authorized to issue preferred stock 
by Sr. 1885, c. 349, and that act provided that “the holders of said preferred 
stock shall be entitled to dividends upon the same annually out of net profits.” 
The corporation, subsequent to the impairment of its capital, had made profits, 
and the plaintiff, a holder of preferred stock, sought to compel payment of divi- 
dends not in excess of the amount of such profits. The court held that whether 
dividends should be paid was a matter to be decided by the directors (provided 
they were acting in good faith and within the bounds of business judgment) and 
it declined to require dividends to be paid. There is this dictum: “It has been 
held that preferred stockholders are not bound to wait for dividends till the 
impaired capital has been made good.” The cases to which the court referred 
were not Massachusetts cases. 
3) Profits have so long been regarded as constituting a fund from which divi- 
dends may properly be paid that the courts should be slow to conclude that the 
legislature intended that a payment of dividends out of profits should be regarded 
as an unauthorized reduction of capital stock. A payment out of profits cannot 
in the nature of things, be a payment out of capital, and therefore cannot be a 
reduction of capital. 

In support of the contention that the payment of such a dividend would be 
an unauthorized reduction of stock: 
1) The argument that a payment of dividends out of profits cannot be a pay- 
ment out of capital, and therefore cannot be a reduction of capital, is based 
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We turn to payments by a corporation in purchase of shares 
of its own stock. 

The Boston Water Power Company was incorporated by special 
act in 1824.°* The act contained a grant of incorporation, with 
express mention of the power to have a succession of members, 
of suing and being sued, of having a seal, of making by-laws, 
and of purchasing and holding the water power created by the 
establishment of the dams between Boston and Roxbury. There 
was a maximum set as to the amount of property which it might 
hold, and there were some subordinate details. That was all. 
And there were no general laws regulating corporations which 
applied to such a corporation. Here then we have a corporation 
which was like a chartered corporation at common law, —like 
the Beverly Cotton Manufactory. Out of the restriction as to 
the amount of property to be held might be implied a restriction 





upon the fallacy that corporate assets are in compartments, or may be deemed 
to be in compartments. The corporation has no right to consider that it has a 
fund, equal to the amount of its profits, which is available for dividends regard- 
less of any other facts about its financial condition. This is shown clearly by 
the fact that if the amount of assets which will be left after the payment of a 
dividend is less than the amount of its debts, the dividend is prohibited, even 
if the dividend did not exceed the amount of profits theretofore undistributed. 
Corporate assets are to be considered as a whole. The vital question is not as 
to sources of assets, but is as to the total amount of assets which will be left 
after the payment of a dividend,—the test being whether the corporation will 
then have assets of a value equal to the amount of its debts plus the amount 
of its capital stock. If assets derived from stockholders appreciate in value, 
a dividend may properly be paid if, after the payment, the corporation will have 
assets of a value equal to the amount of its debts plus the amount of its capital 
stock, — such a dividend, although measured by capital increment, is not objec- 
tionable as a dividend “out of capital”; but conversely a dividend may never 
properly be paid if, after the payment, the corporation will not then have 
assets of a value equal to the amount of its debts plus the amount of its 
capital stock, even if the dividend is measured by the amount of profits. 

2) Profits include an appreciation of assets—frequently increases in in- 
ventory are an important source of profits—and the legislature can scarcely 
have intended that if there is a depreciation of assets, followed by an appre- 
ciation not exceeding the depreciation, the corporation is thereby put in a 
position where it may forget the depreciation and act upon the basis of the 
appreciation alone. 

3) If the corporation in such a position wishes to pay a dividend, the legisla- 
ture has supplied a facile method by which that may lawfully be done, to wit, 
by filing appropriate articles of amendment reducing the capital stock to such 
a figure that a surplus will emerge equal in amount to the amount of the profits, 
82 1824 Mass. SPECIAL Laws, c. 26. 
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as to its maximum amount of capital, but there was nothing else 
even indirectly relating to its capital stock. There was no mini- 
mum amount of capital, and no requirements that the amount of 
its capital stock should be publicly stated and should not be 
reduced except by following certain statutory provisions. This 
corporation from time to time sold part of its lands, and re- 
duced its capital in proportion to the sales. The corporation 
was proposing to sell a further part of its lands, and to receive in 
part payment therefor its own stock at a specified price. A 
minority stockholder unsuccessfully sought to restrain this, the 
court saying: 


“The corporation was chartered by the Statute of 1824, chap. 26. 
. . . Power to determine the amount of capital stock required to meet 
these expenses is left to the corporation itself. . . . In the absence of 
legislative provision to the contrary, a corporation may hold and sell 
its own stock. . . . We cannot see that the rights of any of the stock- 
holders will be illegally prejudiced by the proposed receipt of the 
shares in payment for its land.” 

The court also said: “ There is nothing in this vote of the cor- 
poration, or in the action of the directors, which amounts to a reduc- 
tion of capital, or will amount to it, if the proposed sales take place. 
That must depend on future corporate action. The answer denies 
that the sale proposed would be an improper and illegal reduction of 
capital, and the allegation in the bill that the plaintiffs are otherwise 
advised, as well as the further statement in the answer, that it has 
always been the policy of the company to reduce its capital in propor- 
tion to its sales, becomes immaterial. It is unnecessary, therefore, to 
consider the question somewhat discussed, whether, under St. 1870, 

c. 224, § 24, this corporation could reduce its capital at any meeting 
"not specially called for that purpose.” * 


This statute of 1870 was the general act concerning manufac- 
turing and other corporations to which reference is made above 
(p. 526); and had no application to this corporation, as its 
charter was not subject to amendment by the legislature.** 





83 Dupee v. Boston Water Power Co., 114 Mass. 37, 42 (1873). 

84 Trustees of Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518 (1819). 
See Sr. 1830, c. 81, which was enacted March 11, 1831, and which provided 
that “all acts of incorporation, which shall be passed after the passage of this 
act, shall at all times hereafter be liable to be amended, altered or repealed at 
the pleasure of the legislature,” etc. 
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It is difficult to see how this case could have been decided 
otherwise than it was, but it is equally difficult to see how this 
decision can properly be taken to have established a general rule 
that all corporations may part with their assets in payment for 
shares of their own stock, regardless of their financial condition. 

In Leonard v. Draper,*’ indorsers of a promissory note re- 
sisted payment on the ground, infer alia, that the note was given 
for capital stock of a street railway company which the officers 
thought it desirable to have it buy. 

But it was agreed that the officer who signed the note in behalf 
of the corporation was not authorized to do so; therefore no 
question of a reduction of corporate assets was presented. More- 
over, no proof was offered of the state of the corporation’s 
finances, — even if the corporation had been bound on the note 
there was nothing to show that it did not have a surplus equal 
to the amount of the note both at the time the note was given 
and at its maturity. The defense of illegality plainly failed. 

The language of the court was as follows: 


“Tt is suggested that the purchase of shares of its capital stock by 
a street railway company is illegal, and that therefore a note given in 
payment for such stock is void. We have been referred to no author- 
ity in support of this proposition. Such a purchase was not a reduc- 
tion of the capital stock within the meaning of R. L., c. 112, § 22, 
for the stock was kept in existence, ready to be sold and transferred 
to another party. The prohibition of ownership by a street railway 
company, contained in R. L., c. 112 § 26, relates to stock in another 
company, and not to the purchase of its own stock. The right of 
corporations to purchase their own stock, unless forbidden by statute, 
has been recognized. Dupee v. Boston Water Power Co., 114 Mass. 
37, and cases cited. We discover no element of illegality in the 
note.” 


The dictum that the purchase was not a reduction of the capital 
stock within the meaning of Revised Laws, c. 112, § 22, because 
“the stock was kept in existence, ready to be sold and trans- 
ferred to another party ” is unconvincing and disquieting. The 
corporation in question was subject to statutory provisions re- 
quiring the payment in of a minimum amount of capital ** in 
cash,*’ and prohibiting any reduction of capital stock without the 





85 187 Mass. 536, 73 N. E. 644 (1905). 
86 R. L. (1902), c. 112, $3. 87 Tbid., § 18. 
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authority of a specified public board and the filing of a certificate 
of reduction in a specified public office.** The statute further 
provided that: 


“When such reduction is made, no money or other property shall 
be paid or transferred to the stockholders unless specially authorized 
by the board, and by a vote of the directors of the corporation taken 
by yeas and nays at a meeting called for the purpose. The directors 
who vote therefor shall be jointly and severally liable for the debts 
or contracts of the company which exist at the time when the capital 
stock is reduced, to the extent of the money or property paid or trans- 
ferred to the stockholders.” * 


This corporation was therefore in a very different position from 
that enjoyed by the Boston Water Power Company. ‘The legis- 
lature had most carefully guarded against a return of assets to its 
stockholders, and it is submitted that a return of assets by such 
a corporation to one of its stockholders in payment for its shares 
might, under some circumstances, amount to an unauthorized 
reduction of capital. Such a return of assets is not insulated 
from all danger of illegality by the mere fact that “the stock 
[is] kept in existence, ready to be sold and transferred to another 
party.” 

If a corporation purchases and pays for shares of its own stock 
the immediate effect upon the position of its creditors is pre- 
cisely the same as if it had distributed a dividend to its stock- 
holders equal to the. amount of the purchase price. Assets to 
the extent of the purchase price are gone. There is nothing in 
the treasury but a piece of paper which, as it evidences rights 
subordinate to the rights of creditors, is not an asset available 
for the payment of debts. 

The corporation may sell these shares later for assets which 
will be available for the payment of debts. But it may not, — 
the confident expectation that it will have no difficulty in effecting 
such a sale may, through reverses to the corporation, become 
merely a pious wish. 

It is submitted that under existing statutes as to business cor- 
porations it is illegal for a corporation to impair its capital 
through payments in purchase of its own shares (and that, @ 


——\ 





88 Tbid., § 22. 89 Ibid., § 22. 





SAFEGUARDING THE CREDITORS OF CORPORATIONS 543 


fortiori, it is illegal for a street railway company). In spite of 
numerous dicta on the subject which are not restrained by the 
recognition that purchases by a corporation of its own shares 
may be illegal under any circumstances,” it is perhaps not too 
late to hope that the court, if and when a case directly involving 
the rights of creditors is presented to it, will reéxamine the whole 
subject and conclude that a purchase by a corporation of shares 
of its own stock and payment therefor is an unauthorized reduc- 
tion of capital stock if the corporation is left with assets less 
than the amount of its debts plus the amount of its capital stock. 
(The question of the curative effect of an actual subsequent sale 
of the stock for assets available to pay debts would be separable. ) 

If this is not the law, then a door is open by which a corpora- 
tion may transfer assets to some one or more of its stockholders 
to such an extent that the margin of safety for creditors is wiped 
out, and by which it may accomplish that result without making 
an announcement available to the public, through the filing of 
articles of amendment, that it has thus stripped itself of assets 
available for the payment of debts.” 


Holders of shares are liable, in case of an unauthorized reduc- 
tion of capital, whether such shares have a par value or not.* 
The amount of the capital stock of a corporation, so far as it is 
represented by shares without par value would, presumably, be 
(a) the value, at the time of issue of such shares, of the cash, 
property, services or expenses received therefor, less paid-in 
surplus, plus (5) the amount of surplus lawfully converted into 
capital through issue of such shares.** If a corporation having 
shares with par value changes or exchanges them for shares 
without par value, the amount of the capital will remain un- 





90 See New England Trust *Co. v. Abbott, 162 Mass. 148, 152, 38 N. E. 
432, 433 (1894); Lindsay v. Arlington Co-operative Association, 186 Mass. 371, 
71 N. E. 797 (1904); Tapper v. Boston Chamber of Commerce, 235 Mass. 209, 
218, 126 N. E. 464, 467 (1920). 

91 No attempt is made in this article to consider the various questions which 
may arise if the corporation purchases shares of its own stock, and promises to 
pay therefor at a subsequent time; but, if the ideas set forth in the text are 
sound, it would follow that, under some circumstances, such promise would be 
unenforceable. 

92 G. L. (1921), c. 156, $35. 

93 See ibid., §§ 35, 40. 
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affected, at least if the corporation, on making such change or 
exchange, evidences an intent that it should be unaffected.” 


This concludes our examination of the Massachusetts statutes 
relating to business corporations. We do not examine the 
statutes relating to banks, insurance companies, public service 
corporations and other corporations which are not regulated by 
the chapter in the General Laws relating to business corporations 
(except that some reference to the statutes relating to street rail- 
way companies was involved in the discussion of Leonard v. 
. Draper, supra). 





In Wood v. Dummer,*° Mr. Justice Story said that the capital 
stock of the bank whose stockholders were being sued was a 
trust fund for its creditors. This statement not only has been, 
but still is, a source of great confusion in the law. It frequently 
has been, and still is, taken to mean that there is some doctrine 
of equity which, independent of any statute, provides safeguards 
for the creditors of corporations not enjoyed by the creditors of 


individuals. Let us look at the facts of the case. 

The Hallowell and Augusta bank was incorporated by the 
legislature of Massachusetts for a term which expired in 1812." 
The legislature subsequently passed acts under which this and 
other banks were continued as corporate bodies until 1819 “ for 
the sole purpose of enabling said banks gradually to settle and 
close their concerns, and divide their capital stock.” * 

$150,000, being 75% of the capital stock, was divided among 
the stockholders in 1813 “at a time when it was perfectly well 
known, or ought to have been known” that about $90,000 in 
bank notes were outstanding against the bank. No provision 
was made for the payment of these notes except by the retention 
of notes payable to the corporation of a face value of about 
$140,000, due almost entirely from the directors of the bank, as 
to which Mr. Justice Story said: “ The productiveness of [these 





94 Hood Rubber Co. v. Commonwealth, 238 Mass. 369, 131 N. E. 201 (1921). 
95 3 Mason, 308 (Circ. Ct., D. Me., 1824). 

96 Sr. 1804, c.. 46. 

97 Sr. 1812, c. 57; ST. 1816, c. 10, 
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notes| could not be then ascertained, and the utter insolvency 
of the debtors has been since fully established.” °° 

Under these circumstances, it is of course plain that the stock- 
holders were under a duty to pay to creditors such amount of the 
dividends received by them as was necessary for the payment 
of the debts. 

When the period during which a corporation has a right to 
engage in business comes to an end, nothing remains but to get 
in the assets, use these assets to pay the debts, and distribute 
the residue, if any, to the stockholders. It is immaterial whether 
the corporation ceases to have legal existence and this settlement 
of its affairs is made by a receiver or a statutory administrator 
or administrators, or whether the corporation is continued in 
existence for the sole purpose of effecting this settlement. It is, 
in either case, like the settlement of the estate of a deceased 
person, and of course the creditors of the corporation are entitled 
to have the assets administered so that stockholders shall re- 
ceive only the amount, if any, remaining after the payment of 
debts, just as the creditors of the deceased individual are en- 
titled to have the assets administered so that legatees or dis- 
tributees shall receive only the amount, if any, remaining, after 
the payment of debts. The assets of a corporation whose right 
to do business has expired and which is continued in existence 
for the sole purpose of settling its affairs may appropriately be 
called a trust fund for creditors and stockholders, the creditors 
having the prior equity, and Mr. Justice Story himself said: 
“On a dissolution of the corporation, the bill-holders and the 
stockholders have each equitable claims, but those of the bill- 
holders possess, as I conceive, a prior exclusive equity.” °° The 
application of that principle was all that the case required. It 
should be noted that the trust fund would consist of all the assets 
of the corporation, and not simply a fraction of the assets equal 
to the amount of its capital; even that situation is not accurately 
expressed by saying that the capital stock of a corporation is a 
trust fund for its creditors. 

(If the corporation had been a going concern, such a transfer 
of assets to stockholders would have been objectionable as a 





98 3 Mason, 308, 320 (Circ. Ct., D. Me., 1824). 
99 Tbid., 312. 
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fraudulent conveyance. Very likely the bank was rendered 
immediately insolvent by the transfer, but, even if it were not, 
the transfer, under the law as it then was,’*® would have been 
fraudulent as against existing creditors if ultimately the bank 
became insolvent. ) 

A legislature, for the protection of the creditors of a corpora- 
tion, may require a corporation to raise a defined amount of 
capital, and, as a means to that end, may require it to place a 
par value upon shares of its stock and to issue such shares only 
upon the receipt of an amount in cash, or the equivalent of cash, 
equal to such par value. A legislature may require a public 
statement as to the capital of a corporation and may prohibit 
any impairment of that capital by the payment of dividends or 
the purchase of shares of its own stock, at least unless a public 
statement of the impairment is made (and there may be such 
requirements even if there is no requirement of a par value upon 
shares of stock). If there is such a legislative command or 
commands, the corporation no longer has the freedom of action 
which a chartered corporation enjoyed at common law. There 
is a restraint or restraints upon it imposed by the legislature for 
the benefit of creditors. It cannot do whatever it pleases; it 
must act so as to safeguard its creditors. Now it is inaccurate 
and therefore most unfortunate to express this fact (that owing 
to such a legislative command or commands the corporation 
must do or refrain from doing some act or acts relating to its 
capital) by saying that the capital stock is a trust fund for 
creditors. That is not the fact,—the creditors are not the 
equitable owners of a fraction of the corporate assets equal to 
the amount of its capital stock. The fact is that the legislature 
has provided some safeguards for the protection of the creditors 
of corporations, and that any act, in defiance or attempted evasion 
of these legislative provisions, is illegal. 

“‘ The capital stock of a corporation is a trust fund for credi- 
tors.” This is a venerable utterance, sonorous, and of benevo- 
lent connotation. But it is not true. The truth is that issues of 
watered stock or voluntary impairments of capital or both may 
be contrary to the legislative intent and therefore illegal. 





100 See Reade v. Livingston, 3 Johns. Ch. (N. Y.) 481 (1818), and the note 
thereto in Wittiston, Cases ON BANKRUPTCY, 2 ed., 173. 
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We have thus seen that, at the beginning of American law, 
there were no safeguards for the protection of creditors of cor- 
porations in addition to those enjoyed by the creditors of in- 
dividuals. We have further seen, taking Massachusetts business 
corporations as a specific example, that the legislature has passed 
many statutes on the matter, the legislative policy changing from 
time to time; and, if we should turn to other jurisdictions, we 
should find that in most other jurisdictions the legislatures have 
passed many statutes on the matter, the legislative policy chang- 
ing from time to time. It is not fitting that the courts should 
depart from the precedents, and assume concurrent jurisdiction 
with the legislature and establish, as a matter of common law or 
equity, safeguards to be enjoyed only by creditors of corpora- 
tions. Creating safeguards for the creditors of corporations not 
enjoyed by the creditors of individuals should be recognized 
as for the legislature alone. It is not the function of courts to 
create such safeguards any more than it is the function of the 
courts to create corporations. The function of the courts in this 
matter is solely to ascertain the intent of the legislature, as 
evidenced by the statutes which it has passed. 

Our conclusion is that legislation should be recognized as the 


only proper source of safeguards to be provided by law for the 
protection of the creditors of corporations in addition to those 
provided by law for the creditors of individuals. 


Edward H. Warren. 


Harvarp Law SCHOOL. 
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THE SPENDING POWER OF CONGRESS — APROPOS 
THE MATERNITY ACT 


fe pee report that there is to be a concerted effort on the part 
of certain states‘ to challenge the constitutionality of the 
Sheppard-Towner Act of November 23, 1921, “ for the promo- 
tion of the welfare and hygiene of maternity and infancy and 
for other purposes,” * revives a constitutional issue which once 
engrossed the attention of the country but of which little has 
been heard for a generation or more — the question of the scope 
of Congress’s power of expenditure with respect to funds raised 
by national taxation. Briefly, the Act just referred to stipulates 
for the appropriation through a term of years of certain sums of 
money, to be expended under the direction of the ‘“ Children’s 
Bureau ” of the Department of Labor, in codperation with cer- 
tain state agencies, within — for the most part — states which, 
through their legislatures, accept the provisions of the Act and 
duplicate their assigned portion of the national appropriation. 
So far as the constitutional questions raised by it are concerned, 
the Act is not dissimilar in character to the still pending Towner- 
Sterling Education Bill, which in turn is the culmination of a 
series of measures whereby the national government has, since 
the year 1900, entered more and more upon a policy of sub- 
sidizing education within the states from the national revenues. 
These measures are treated below in their proper historical 
setting. 

So far as I can gather from an opinion which was rendered by 
the Attorney-General of Massachusetts last May in response to 
inquiries from the Senate and House of Representatives of the 
Commonwealth, the constitutional objections levelled against the 
Maternity Act are four in number: (1) that it tends to defeat 
the general purposes of the Constitution to establish a federal 
government with limited and enumerated powers; (2) that it 
tends to invade the field of powers reserved to the states by the 





1 Maine and Massachusetts have been mentioned in this relation. 
2 42 Start. at L., c. 135, p. 224. 
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Tenth Amendment *; (3) that it is in excess of the power granted 
Congress by Article I, Section VIII, Clause 1, of the Constitu- 
tion*; (4) that acceptance of the terms of the Act by a state 
would be void as amounting to an abdication of the state’s sov- 
ereignty.° The bulk of this paper will be devoted to the third 
objection; the fourth will be considered briefly at the close of it; 
the first and second objections may be disposed of in a paragraph. 

It is an inaccurate terminology which characterizes the cen- 
tral government as “a federal government.” The Constitution 
establishes a federal system with a national government at its 
center. However, there is no need to quarrel about words; the 
main point to be made clear is that not even the Supreme Court 
is entitled to set aside acts of Congress on some vague theory 
of the purpose or spirit of the Constitution, in the face of its 
specific terms. Thus, whatever else may be said about the fed- 
eral system — and everybody no doubt has his notion of it — 
one feature of it is undeniable, namely, that the national gov- 
ernment has been invested by the Constitution with certain 
powers. Where, therefore, any such investment of power has 
been effected in plain terms, other affirmations respecting the fed- 
eral system must be made in deference thereto.° And similarly 





3 “The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people.” 

* Quoted infra, p. 550. 

5 Attorney-General Allen opines that it might be difficult for a state which 
had voluntarily accepted the act to raise the question, whereas a state which 
had not would not have surrendered any sovereignty. Whether a tax-payer’s 
suit would stand on a better footing is also questionable. See Wilson v. Shaw, 
204 U. S. 24 (1906). On the other hand, it would seem that the court might 
permit a state to represent before it the consolidated interest of its citizens as 
tax-payers. See e.g. Georgia v. Tenn. Copper Co., 206 U. S. 230 (1907). And 
once the case was in court it is probable that the state might raise the question 
of the effect of the act, if accepted by it, on its sovereignty. See Missouri v. 
Holland, 252 U. S. 416 (1920), apparently overruling Georgia v. Stanton, 6 
Wall. (U. S.) 50 (1867), as to the power of the court to protect a state in its 
political rights. 

6 The recent decisions of the court in the Child Labor Cases, Hammer v. 
Dagenhart, 247 U. S. 251 (1918); Bailey v. Drexel Furniture Co., 42 Sup. Ct. 
Rep. 449 (1922), invite criticism on this very point. They seem to have been 
predicated on the theory that the national government may exercise its con- 
stitutional powers for relatively few purposes, not specified at present, but to 
be defined, as cases arise, by the court. Any such notion is untenable for three 
reasons: first, because it invokes a vague “spirit of the Constitution” to the 
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as to the Tenth Amendment; its very phraseology makes clear 
its inapplicability as a test of the scope of the delegated powers 
of the national government —a fact only reinforced by Article 
VI, Paragraph 2. In words uttered by Madison early in the 
history of the Constitution‘: “ Interference with the powers of 
the states is no constitutional criterion of the power of Congress. 
If the power is not given, Congress can not exercise it; if given, 
they may exercise it, although it shall interfere with the laws or 
even the constitutions of the states.” 

Let us turn, therefore, to the actual wording of the Constitu- 
tion. The provision pertinent to our inquiry is Article I, Section 
VIII, Clause 1, which reads as follows: 


“The Congress shall have power to lay and collect taxes, duties, im- 
posts, and excises, to pay the debts and provide for the common de- 
fense and general welfare of the United States; but all duties, imposts, 
and excises shall be uniform throughout the United States.” 


The phrase which demands special scrutiny is that which au- 
thorizes Congress to “ provide,” in some way or other, “ for the 
general welfare.” Our inquiry is therefore twofold: by what 
means precisely may Congress provide for the “ general wel- 
fare”; and what is the “ general welfare”? The first question 
may be dealt with rather briefly; but the second involves an ex- 
tensive examination into congressional and presidential opinion, 
for thus far this is not a field in which the court has interposed. 
While the Constitution was before the country for ratification 
certain of its opponents charged that the phrase “ to provide for 
the general welfare ” was intended as a sort of legislative joker, 
which was designed, in conjunction with the “necessary and 
proper ” clause, to vest Congress with power to provide for what- 
ever it might regard as the “ general welfare” by any means 





overthrow of its clear wording; secondly, because it deprives the national govern- 
ment of that sovereignty which the best authority, e.g., Chief Justice Marshall 
in Gibbons v. Ogden, 9 Wheat. (U. S.) 1 (1824) has always attributed to it 
within the range of its designated powers; thirdly, because, by the same sign, 
it claims for the court a right of interposition within the acknowledged field 
of legislative discretion. Why a particular power of government should be 
exercised has hitherto usually been regarded as a question not of law but of 
policy, and such it must remain unless we wish to see the Supreme Court 
erected into a third house of Congress. 


7 2 AnnaLs oF CoNnGRESS, 1891. 
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deemed by it to be “ necessary and proper.” * The suggestion 
was promptly repudiated by advocates of the Constitution,’ and 
it is clearly unallowable. In the first place, the phrase stands 
between two other phrases, both dealing with the taxing power, 
— an awkward syntax on the assumption under consideration. 
In the second place, the phrase is coérdinate with the phrase “ to 
pay the debts,” which means the debts of “ the United States ” 
at the end of the clause, and which designates a purpose of money 
expenditure only. In the third place, the suggested reading, by 
endowing Congress with practically complete legislative power, 
makes useless the succeeding enumeration of specific powers. 
This last at least is a fatal objection, and we must therefore ac- 
cept Jefferson’s contention, in his Opinion on the Bank,”° that 
the power to lay taxes to provide for the general welfare of the 
United States is the power “ to lay taxes for the purpose of pro- 
viding for the general welfare. For,’ as he continues, “ the lay~ 
ing of taxes is the power, and the general welfare the purpose, 
for which the power is to be exercised. Congress are not to 
lay taxes ad libitum, for any purpose they please; but only to 
pay the debts, or provide for the welfare of the Union. In like 





8 See 1 Story, CoMMENTARIES, 5 ed., §§ 907, 908, and references. According 
to Gallatin, speaking in 1798, Gouverneur Morris attempted as a member of the 
Committee of Style, to throw the words “to provide” etc., “into a distinct 
paragraph, so as to create not a limitation, but a distinct power.” 3 FarRanp, 
RECORDS OF THE FEDERAL CONVENTION, 379. A similar accusation was brought 
against J. Q. Adams in 1819, because of the punctuation of the clause in the 
edition of the Journal of the Convention which was published by the govern- 
ment that year. 6 Memorrs, 121-127. For two diverse punctuations of the 
clause as it came from the Committee on Style, see 2 FARRAND, op cit., 569 and 
504. The history of the clause in Convention is related by Madison in his 
letter of Nov. 27, 1830, to Speaker Stevenson, 2 op. cit., 483 et seq.; 9 WRITINGS 
OF James Mapison, Hunt ed., 411 et seg. The accompanying “ Memorandum ” 
gives further data on the subject of punctuation. The idea that the “ general 
welfare” clause effects a grant of general powers was reasserted only a few 
years ago by the editor of the American Law Review. See 30 Am. L. Rev. 
787-790. 

® 1 Story, op. cit. § 908, and citations. 

10 y Srory, op. cit. § 926; 3 Writincs, Memorial ed., 147-149. The date of the 
document is Feb. 15, 1791. Further along in the same paper Jefferson says: 
“It was intended to lace them [Congress] up strictly within the enumerated 
powers, and those without which, as means, those powers could not be carried 
into effect.” These words seem to indicate that Jefferson at this date took 
the Madisonian view of the “general welfare” clause. See also 7 WRriTINGs, 
Ford ed., 492. 
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manner they are not to do anything they please, to provide for 
the general welfare; but only to lay taxes for that purpose.” 
The clause is, in short, not an independent grant of power, but a 
qualification of the taxing power. 

But the question still remains: What is that “ general welfare ” 
which Congress may promote by the power of taxation and ex- 
penditure? It is obviously a case where words need to be given 
only their literal operation to produce the broadest effect, and 
as we have just seen, the opponents of the Constitution gave them 
this operation. The same, moreover, is true of Hamilton in Fed- 
eralist, numbers 30 and 34," where, however, the ‘“ general wel- 
fare ” clause is treated as qualifying the fiscal power. Madison, 
on the other hand, in answering the alarmist arguments of op- 
ponents of the Constitution, in Federalist, number 41, not only 
confines Congress’s power to promote the general welfare to its 
fiscal power, but also restricts the “‘ general welfare ” which Con- 
gress may thus promote to that welfare which it may further pro- 
mote by its other delegated powers. In other words, the powers 
of taxation and appropriation are themselves but instrumental, 
and accordingly enlarge the field within which the national gov- 
ernment may act, even when it is merely spending money, not 
at all.” ; 

The difficulty in the way of this view, which, by its author’s 





11 Lodge’s edition is followed. Hamilton’s argument for the most part 
consists in urging the impossibility of foreseeing all the requirements of the 
common defense. His logic, however, is equally applicable to the general 
welfare. 

12 Besides the FepERALIsT, see Madison, “ Report on the Resolutions” (1799- 
1800), 6 Writincs, Hunt ed., 354-356; and the “Veto Message” of Mar. 3, 
1817, 1 RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS, 584-585 (here- 
after cited as RicHarpson). It would seem that Madison originally formu- 
lated his peculiar view of the “general welfare” clause on rather short notice, 
for in setting forth the advantages to be expected from the proposed govern- 
ment in Feperaist, No. 14, he had earlier written: “ Let it be remarked, in the 
third place, that the intercourse throughout the union will be daily facilitated 
by new improvements. Roads will everywhere be shortened, and kept in better 
order; accommodations for travellers will be multiplied and meliorated; an 
interiour [sic] navigation on our eastern side will be opened throughout, or nearly 
throughout, the whole extent of the Thirteen States. The communication 
between the Western and Atlantic districts, and between different parts of each, 
will be rendered more and more easy by numerous canals. ...” The 
assumption seems to be that the new government will have an important hand 
in this work. 
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cwn admission, detracts from the literal meaning of words, has 
never been better pointed out than by Story in his Commentaries: 


“Tf there are no other cases which can concern the common defence 
and general welfare except those within the scope of the enumerated 
powers, the discussion is merely nominal and frivolous. If there are 
such cases, who is at liberty to say, that being for the common defence 
and general welfare, the Constitution did not intend to embrace 
them? ” 28 . 


Nor has he greater difficulty in meeting Madison’s contention 
that the literal view of the “ general welfare” clause, even if in- 
voked only in “ cases which are to be provided for by the ex- 
penditure of money, would still leave within the legislative power 
of Congress all the great and important measures of government, 
money being the ordinary and necessary means of carrying them 
into effect.” 


“ The only question,” Story rejoins, “is whether a power to lay taxes 
and appropriate money for . . . the general welfare does include all 
the other powers of government or even include the other powers 
(limited as they are) of the national government? ” ** 


And he justly opines that a negative answer must be returned 
to both branches of the inquiry. But Madison also urged in 
support of his theory the fact that the phrase “ common defense 
and general welfare ” was taken from the Articles of Confedera- 
tion, the idea being that it could not have been the intention of 
an instrument which so carefully safeguarded the “ sovereignty ” 
of the states, to vest Congress with an indefinite power of ap- 
propriation. At the same time, however, he admits that even 
after the adoption of the Articles, “ habit and a continued ex- 
pediency, amounting often to a real or apparent necessity, pro- 
longed the exercise of an undefined authority ” in this as well as 
in other respects.** In other words, given simply their literal 
force, the phraseology of the Articles dealing with the power of 


expenditure did in fact only ratify the previous practice of 
Congress. 





13 1 Story, op. cit., § 924. 
14 Ibid., § 923. 
15 See the Letter of Nov. 27, 1830, cited in Note 8, supra, 
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The classic statement of the literal view of the “ general wel- 
fare’ clause occurs in Hamilton’s Report on Manufactures,’* 
in 1791. The salient part of this document reads as follows: 


“The phrase is as comprehensive as any that could have been used, 
because it was not fit that the constitutional authority of the Union 
to appropriate its revenues should have been restricted within narrower 
limits than the “ general welfare,” and because this necessarily em- 
braces a vast variety of particulars which are susceptible neither 
of specification nor of definition. It is therefore of necessity left to 
the discretion of the National Legislature to pronounce upon the ob- 
jects which concern the general welfare, and for which, under that 
description, an appropriation of money is requisite and proper. And 
there seems to be no room for a doubt that whatever concerns the 
general interests of learning, of agriculture, of manufactures, and of 
commerce, are within the sphere of the national councils, as far as re- 
gards an application of money. 

“The only qualification of the generality of the phrase in question 
which seems to be admissible is this: That the object to which an ap- 
propriation of money is to be made must be general, and not local; 
its operation extending in fact or by possibility, throughout the Union, 
and not being confined to a particular spot. 

“No objection ought to arise to this construction, from a supposition 
that it would imply a power to do whatever else should appear to 
Congress conducive to the general welfare. A power to appropriate 
money with this latitude, which is granted, too, in express terms, would 
not carry a power to do any other thing not authorized in the Consti- 
tution, either expressly or by fair implication.” 


The practical nub of Hamilton’s argument was a system of 
bounties for selected lines of manufacture; and though it other- 
wise bore no fruit, it may have furnished one reason why Congress 
voted, the following February, a subsidy to the cod fisheries — a 
proposal against which Madison vainly urged his narrow doctrine 
of the power of expenditure.’” Nearly five years later, Washing- 
ton, in his final message to Congress, brought forward a series of 
recommendations implying the possession by Congress of the 
broadest discretion in expenditure. The following passages from 
this document are especially noteworthy: 





16 4 Works, Lodge ed., 70, 151. 
17 See 1 BENTON, ABRIDGMENT, 350 et seq. 
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“ Congress have repeatedly, and not without success, directed their at- 
tention to the encouragement of manufactures. The object is of too 
much consequence not to insure a continuance of their efforts in every 
way which shall appear eligible. As a general rule, manufactures on 
public account are inexpedient; but where the state of things in a 
country leaves little hope that certain branches of manufacture will for 
a great length of time obtain, when these are of a nature essential to the 
furnishing and equipping of the public force in time of war, are not 
establishments for procuring them on public account to the extent 
of the ordinary demand for the public service recommended by strong 
considerations of national policy as an exception to the general rule? 

“Tt will not be doubted that with reference either to individual or 
national welfare agriculture is of primary importance. In proportion as 
nations advance in population and other circumstances of maturity this 
truth becomes more apparent, and renders the cultivation of the soil 
more and more an object of public patronage. Institutions for promot- 
ing it grow up, supported by the public purse; and to what object can 
it be dedicated with greater propriety? .. . 

“T have heretofore proposed to the consideration of Congress the 
expediency of establishing a national university. ... . 

“ True it is that our country, much to its honor, contains many semi- 
naries of learning highly respectable and useful; but the funds upon 
which they rest are too narrow to command the ablest professors in 
the different departments of liberal knowledge for the institution con- 
templated, though they would be excellent auxiliaries. 

“‘ Amongst the motives to such an institution, the assimilation of the 
principles, opinions, and manners of our countrymen by the common 
education of a portion of our youth from every quarter well deserves 
attention. The more homogeneous our citizens can be made in these 
particulars the greater will be our prospect of permanent union; and 
a primary object of such a national institution should be the education 
of our youth in the science of government. In a republic what species 
of knowledge can be equally important and what duty more pressing 
on its legislature than to patronize a plan for communicating it to 
those who are to be the future guardians of the liberties of the 
country? ” 78 





18 ; RICHARDSON, 201-202. The fact that the proposed national university 
would have been established in the District of Columbia does not, of course, 
alter the Constitutional question so far as Congress’s power of expenditure is 
concerned; since the expenditure would have been, not for local governmental 


purposes, under Sec. VIII, cl. 17 of Article I, but in furtherance of the “ general 
welfare.” . 
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Here are three suggestions — manufactures on public account, 
encouragement to agriculture, a national university —none of 
which can be vindicated except by reference to the “ general wel- 
fare” clause. It is worth noting Madison’s complaint that a 
report of a committee of Congress, in January 1797, supporting 
the President’s recommendations in behalf of agriculture, re- 
ceived not “the slightest mark of disapprobation from the 
authorities to which it was addressed.” *° 

A few months later the Virginia and Kentucky Resolutions 
were promulgated, the theory of which was essentially that the 
Constitution, being a compact of sovereign states, reserved to 
the latter a mediating function between the people and the 
national government. It followed of course that the national 
government, before undertaking within the boundaries of the 
states any new or unaccustomed activity, must secure their con- 
sent. Indeed it was insisted that the “ necessary and proper ” 
clause implied this requirement, since no matter how necessary 
a measure might be as a means to a constitutional end, propriety 
required that the state or states most immediately concerned 
should be consulted; °° and this doctrine was felt to be especially 
applicable to the construction by the national government of 
public works within the states, on account of the possibility — 
exaggerated by Madison, but evidently present — that national 
expenditures would carry with them jurisdictional consequences. 
Thus from the outset the question of “ internal improvements ” 
— which for the most part was the form assumed by the broader 
issue of Congress’s spending power between the election of Jeffer- 
son and the Civil War — became involved with the doctrine of 
“state consent,” and so it continued for nearly two decades. 

The opening chapter in the history of internal improvements 
is the story of the compact, as it may be properly termed, under 
which Ohio was admitted to the Union in 1802.” In return for 





19 6 WRITINGS, 355-356. 

20 2 AMERICAN STATE Papers (Miscel.), 443. 

21 The early history of internal improvements is sufficiently sketched for 
our purposes in Monroe’s “ Views of the President of the United States,” etc., 
of May 4, 1822, 2 RICHARDSON, 144 et seg. Special studies of important phases 
of the subject are the following: J. S. Younc, A Poriricat aNnp CoNSTITUTIONAL 
Srupy oF THE CuMBERLAND Roap; Dav Watter Brown, THE COMMERCIAL 
Power or Concress, App. I; and Linpsay Rocers, THe Postat Power or Con- 
GRESS, 61-96. See also Notes 83 and 84, infra. 
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a grant of lands to each township for free schools and a pledge on 
the part of the national government to use five per cent of the 
money raised from the sale of lands within the state for the 
construction of roads between Ohio and the seaboard states, 
Ohio was required not to tax the public lands which should be 
sold within its borders for a term of five years after sale. The 
following year by an amendatory act Congress provided further 
that three per cent of the net proceeds from land sales in Ohio 
should be turned over “ to such persons as might be authorized 
by the legislature of the state, to be applied to the laying out, 
opening, and making of roads within the state.” Three years 
later the famous Cumberland road, which was to run from a 
point in Maryland to Ohio, was authorized by Congress. The 
act specified various features of the construction and stipulated 
that the consent of the states affected should be obtained. All 
these acts received Jefferson’s approval; as also, presumably, did 
Gallatin’s ambitious project, put forth in 1808, which called for 
a great canal from North to South along the Atlantic coast and 
a vast system of interior communications between the Atlantic 
on the one hand and the Great Lakes and Western rivers on 
the other. The scheme proved abortive; but notwithstanding, 
the national government opened, between the years’ 1806 and 
1817, some eleven roads in various parts of the country — most 
of them log roads, to be sure, but good constitutional precedents 
for all that.” 

Meantime, in December 1816, there had been introduced into 
Congress a measure which called for the segregation of the 
bonus from the recently chartered National Bank and of the 
government’s share of the Bank’s dividends as a permanent 
fund pledged to internal improvements. This was the celebrated 
Bonus Bill, and its sponsor was John C. Calhoun, who at this 
Stage was one of the most thoroughgoing nationalists in the 
country. Undertaking the defense of the measure in the House,” 
Calhoun recited two objections of a constitutional nature: 
“ First, that they were to cut a road or canal through a state 

*2 For most of the above data, see 2 RICHARDSON, 169-171; on Gallatin’s 
scheme, see 4 Henry Apams, History or U. S., 364-365. For many features of 
Gallatin’s plan, however, Jefferson thought a constitutional amendment necessary. 


See 1 RICHARDSON, 456. 
23 5 BENTON, ABRIDGMENT, 706-707. 
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without its consent; and next that the public moneys can only 
be appropriated to effect the particular powers enumerated in 
the Constitution.” The first objection, he answered, did’ not 
apply, and at any rate was hardly worth discussing, “ since the 
good sense of the states might be relied on. They will,” he 
continued, “in all cases readily yield their consent.” Indeed 
the thing to be feared was “in a different direction; in a too 
great solicitude to obtain an undue share to be expended within 
their respective limits.” As to the second point, he cited both 
the tax clause and the postal clause. Granting the objection, 
did not the power to establish post roads comprehend more than 
the power merely to designate them? But his principal reliance 
was on the other clause. 


“ He was no advocate for refined arguments on the Constitution. The 
instrument was not intended as a thesis for a logician to exercise his 
ingenuity on. It ought to be construed with plain good sense. .. . 
If the framers had intended to limit the use of money to the powers 
afterwards enumerated and defined, nothing could be more easy than 
to have expressed it plainly.” 


Furthermore, 


“the habitual and uniform practice of the government coincided with. 
his opinion. Our laws are full of instances of money appropriated 
without any reference to the enumerated powers. We granted, by a 
unanimous vote, or nearly so, fifty thousand dollars to the distressed 
inhabitants of Caraccas and a very large sum, at two different times, 
to the Saint Domingo refugees. If we are restricted in the use of our 
money to the enumerated powers, on what principle, said he, can the 
purchase of Louisiana be justified? To pass over many other in- 
stances, the identical power which is now the subject of discussion, 
has, in several instances, been exercised. To look no further back, at 
the last session a considerable sum was granted to complete the Cum- 
berland road. In reply to this uniform course of legislation, Mr. C. 
expected it would be said, that our constitution was founded on posi- 
tive and written principles, and not on precedents. He did not deny 
the position; but he introduced these instances to prove the uniform 
sense of Congress, and the country (for they had not been objected 
to), as to our powers; and surely, said he, they furnish better evidence 
of the true interpretation of the constitution, than the most refined 
anc subtle arguments.” 
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In the course of his administration Madison had permitted 
repeated infractions by Congress of the strict constitutional 
doctrine which, as we have seen, he had developed at the outset 
with respect to Congress’s spending power; but the far-reaching 
scheme of the Bonus Bill seems to have revived his original 
scruples in all their intensity. His veto of the bill was accom- 
panied by a message in which he traversed the principal con- 
stitutional arguments in behalf of the measure.** Alluding to the 
commerce clause, which had been brought forward in the course 
of the debate for the first time as furnishing a constitutional 
warrant for internal improvements by the national government, 
he denied that it could “ include a power to construct roads and 
canals, to improve the navigability of water courses in order to 
facilitate, promote, and secure ... commerce”; the power 
granted by the clause, he contended, was merely “ remedial,” 
The “‘ general welfare ” clause he construed as he had a genera- 
tion before in the Federalist; and he met the doctrine of state 
consent as follows: 


“Tf a general power to construct roads and canals and to improve the 
navigability of water courses, with the train of powers incident thereto, 
be not possessed by Congress, the assent of the states in the mode 
provided in the bill can not confer the power. The only cases in which 
the consent and cession of particular states can extend the power of 
Congress are those specified and provided for in the Constitution.” 


On this point at least the message is unanswerable; for while a 
state may undoubtedly covenant as to how it will exercise its 
own powers, it can not, generally speaking, surrender powers 
to the national government except through participation in the 
process of constitutional amendment. In point of fact, from 
this time forward the doctrine of state consent practically dis- 
appears from presidential discussions, though in other quarters 
it lingered on till it received its coup de grdce from the Civil 
War. 

The Bonus Bill was vetoed March 3, 1817; the day following 
Monroe became President. In his first message to Congress the 





24 1 RICHARDSON, 584-585. See Rocers, Postar Power, 82-88, and 91, foot- 


note. Cf. Kohl v. U. S., 91 U. S. 367 (1875), where the doctrine is decisively 
rejected. 
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new executive took pains to give notice that he shared the con- 
stitutional views of his predecessor with respect to internal 
improvements, and would govern himself accordingly, unless 
the difficulty were met by constitutional amendment, a course 
which he urged.” But others remained unconvinced. The pas- 
sage in the message just alluded to was referred to a special 
committee of the House, which was headed by Tucker of 
Virginia; and on December 15th, this committee reported.” 
It rejected the presidential version of the Constitution on all 
points, and even appeared to scout the doctrine of state consent. 
Whether by virtue of the postal clause, or the commerce clause, 
or by virtue of its military powers, the national government, 
it was asserted, had the right to construct and improve roads 
and cut canals, “ at least with the consent of the states ” affected. 
Passing then to the “ general welfare ” clause, the report con- 
tinued: “ It would be difficult to reconcile either the generality 
of the expression or the course of administration under it with 
the idea that Congress has not a discretionary power over its 
expenditures, limited only by their application to the common 
defense and the general welfare.” As instances of past expendi- 
tures outside the range of the enumerated powers of Congress, 
the report mentioned the purchase of a library by the national 
government, of paintings, of the services of a chaplain, “ liberal 
donations to the wretched sufferers of Venezuela,” the despatch 
of Lewis and Clarke’s expedition to the Pacific, the granting 
of bounties for the encouragement of the fisheries, and “ the 
virtual bounties ” which a protective tariff affords manufactures. 
Nor was it to be apprehended that this power would be abused 
“while the vigor of representative responsibility remains un- 
impaired. It is on this principle,” the report continues, “ that 
the framers of the Constitution mainly relied for the protection 
of the public purse. It was a safe reliance. It was manifest that 
there was no other subject on which representative responsi- 
bility would be so great.” Furthermore, it was a case in which 
legislative discretion was absolutely necessary, “ since no human 
foresight could discern, nor human industry enumerate the infi- 





25 2 RICHARDSON, 18. 
26 2 AMERICAN STATE Papers (Miscel.), 443; 31 ANNALS, 15th Congress, 1st 
Sess., 451 et seq. 
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nite variety of purposes to which the public money might ad- 
vantageously and legitimately be applied. The attempt would 
have been to legislate, not frame a constitution; to foresee and 
provide specifically for the wants of future generations, not to 
frame a rule of conduct for the legislative body.” At one point, 
however, the report does— inferentially at least — concede 
something to Madison’s apprehensions. For it insists through- 
out that the states always “retain their jurisdictional rights,” 
whatever operations the national government might undertake 
within their limits, and whether with or without state consent. 
Unfortunately, the basis on which this confident assertion was 
rested by the committee is not disclosed.” 

Of the two most notable documents bearing on the question 
of Congress’s spending power, the report just cited is one; the 
other being the elaborate paper, Views of the President of the . 
United States on the Subject of Internal Improvements, which 
Monroe transmitted to the House of Representatives on May 4, 
1822, in connection with his veto of a bill “ For the Preservation 
and Repair of the Cumberland Road.” ** The distinctive feature 
of this bill was a provision for turnpikes with gates and tolls; 
and because of this fact the presidential essay —it runs to 
approximately 30,000 words— is shaped throughout to meet 
the issue which the Tucker report deliberately scouted, that of 
jurisdiction. 

On the simple question of the right of Congress to raise 
and spend money Monroe owns himself to have undergone a 
change of views. 


“It was impossible to have created a power within the Government 
or any other power distinct from Congress and the Executive which 
should control the movement of the Government in this respect and 
not destroy it. Had it been declared by a clause in the Constitution 
that the expenditures under this grant should be restricted to the 
construction which might be given of the other grants, such restraint, 
though the most innocent, could not have failed to have had injurious 





27 At the close of the debate, the House voted a resolution asserting the power 
of Congress “to appropriate money for the construction of postroads, military 
and other roads, and of canals and for the improvement of water courses.” Other 
resolutions implying certain powers of jurisdiction were defeated by small ma- 
jorities. 32 ANNALS, 15th Congress, 1st Sess., 1380 e¢ seq. 

28 2 RICHARDSON, 142-143; 144-183. 
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effect on the vital principles of the Government and often on its most 
important measures.” *° 


It follows that, while “ Each of the other grants is limited by 
the nature of the grant itself,” this is limited “by the nature 
of the Government only.” Nor can there be any doubt that 
“Good roads and canals will promote many very important 
national purposes.” *° Also, there was the plain verdict of the 
practice of the government from the beginning: “ A practical 
construction, thus supported, shows that it has reason on its 
side and is called for by the interests of the Union. Hence, 
too, the presumption that it will be persevered in.” ** And, 


“wherein consists the danger of a liberal construction to the right of 
Congress to raise and appropriate the public money? . . . Is not the 
responsibility of the representative to his constituents in every branch 
of the General Government equally strong, and as sensibly ‘felt as 
in the State governments, and is not the security against abuse as 
effective in the one as in the other government?” In short, “ My 
idea is that Congress has an unlimited power to raise money, and that 
in its appropriation they have a discretionary power, restricted only 
by the duty to appropriate it to purposes of common defense and of 
general, not local, national, not State, benefit.” * 


But the power of appropriation is one thing, jurisdiction quite 
another, and the former, Monroe argues throughout, does not 
infer the latter. In his own words: 


“ The right of appropriation is nothing more than a right to apply the 
public money to this or that purpose. It has no incidental power, 
nor does it draw after it any consequence of that kind. All that Con- 
gress could do under it in the case of internal improvements would be 
to appropriate the money necessary to make them. For every act 
requiring legislative sanction or support the State authority must be 
relied on. The condemnation of the land, if the proprietors should 
refuse to sell it, the establishment of turnpikes and tolls, and the 
protection of the work when finished must be done by the State. To 
these purposes the powers of the General Government are believed 
to be utterly incompetent.” ** 





29 Ibid., 166. 82 Ibid., 173. 
80 [bid., 167. 33 [bid., 168. 
31 [bid., 172. 
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Indeed in his veto, Monroe had put the same idea somewhat 
more positively: 


“ A power to establish turnpikes with gates and tolls and to enforce 
the collection of tolls by penalties, implies a power to adopt and exe- 
cute a complete system of internal improvement. A right to impose 
duties to be paid by all persons passing a certain road, and on horses 
and carriages, as is done by this bill, involves the right to take the 
land from the proprietor on a valuation and to pass laws for the pro- 
tection of the road from injuries, and if it exist as to one road it exists 
as to any other, and to as many roads as Congress may think proper 
to establish. A right to legislate for one of these purposes is a right 
to legislate for the others. It is a complete right of jurisdiction and 
sovereignty for all the purposes of internal improvement, and not 
merely the right of applying money under the power vested in Con- 
gress to make appropriations, under which power, with the consent of 
the States through which this road passes, the work was originally 
commenced, and has been so far executed. I am of opinion that Con- 
gress do not possess this power; that the States individually can not 
grant it, for although they may assent to the appropriation of money 
within their limits for such purposes, they can grant no power of juris- 
diction or sovereignty by special compacts with the United States. 
This power can be granted only by an amendment to the Constitution 
and in the mode prescribed by it.” ** 


Later Monroe illustrates his position by suggesting an 
analogy between the national government and a corporation. 
“ There is not a corporation in the Union,” he says, “ which does 
not exercise great discretion in the application of the money 
raised by it to the purposes of its institution. It would be 
strange if the Government of the United States, which was 
instituted for such important purposes and endowed with such 
extensive powers, should not be allowed at least equal discretion 
and authority.” °° But on the other hand, it is inferred, there 
would be also the same subordination to the law of the state. 
Yet this is all on the assumption that the expenditure does not 
take place within the field of jurisdiction which falls to the 
national government by virtue of its enumerated powers; for 
within that field, Monroe acknowledges, national power is, by 
Article VI, Paragraph 2 of the Constitution, paramount over 
state power. 





84 [bid., 142-143. 85 Tbid., 168-169. 
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We are thus brought to the final turn of Monroe’s argument. 
This consists in a careful examination of those clauses of the 
Constitution which, when read in conjunction with the “ neces- 
sary and proper ” clause, confer jurisdictional powers upon the 
national government within the limits of the states, for the 
purpose of demonstrating that none of these authorizes the 
national government to embark upon a system of internal im- 
provements. Thus the power of Congress “to establish post 
offices and post roads” is, he argues, simply the power to 
designate such offices and roads. “ The idea of a right to lay 
off the roads of the United States on a general scale of improve- 
ment, to take the soil from the proprietor by force, to establish 
turnpikes and tolls, and to punish” despoilers of the national 
property would never occur to an intelligent citizen.** ‘Nor was 
the power “to declare war” a better foundation for such pre- 
tensions. “ If it had been intended that the right to declare war 
should include all the powers necessary to maintain war,” why 
the specific grant of power to raise and support armies and the 
navy, etc.? *’ Lastly, as to the commerce clause, the claims 
set up under this appeared to Monroe to have the least weight 
of all, the delegation of power effected by this clause having been 
dictated mainly by the “ injuries resulting from the regulation of 
trade by the States respectively.” * 

Monroe’s argument reduces itself to the following proposi- 
tions: First, Congress’s power to appropriate money is an 
independent power, unlimited in extent so long as the purpose of 
its exercise is national in character; but it carries with it no 
rights of jurisdiction within the states, nor may the states confer 
such rights by their individual action. Secondly, Congress may 
therefore contribute money ad libitum toward the construction 
and maintenance within the states of internal improvements 
planned on a national scale, but all jurisdictional rights in 
relation to the works thus brought into existence would remain 
with the states. Thirdly, none of the clauses of the Constitu- 
tion which confer jurisdictional rights upon the national govern- 
ment authorize the construction by it of public works within 





86 Tbid., 157. 
87 Tbid., 159. 
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the states, even when read in conjunction with the “ necessary 
and proper ”’ clause.* 

Supplemented by “ Repeated, liberal, and candid discussions 
in the Legislature,” the Views “conciliated the sentiments and 
approximated the opinions of enlightened minds upon the ques- 
tion of constitutional power” *°® for fully two decades. On 
March 3, 1823, the first Rivers and Harbors Bill became law; 
in April of the following year $30,000 was appropriated for 
the survey of such roads and canals as the President should 
deem to be of national importance; by the Act of March 3, 
1825, was authorized a subscription of $300,000 to the stock of 
the Delaware and Chesapeake Canal; at the same session 
$206,000, together with a grant of 24,000 acres of land, was 
voted General Lafayette, then the country’s guest. In his 
inaugural the younger Adams sought to fire the imagination of 
Congress by citing “the magnificence and splendor” of the 
public works “ of the ancient republics.” In his first message ** 
he announced that surveys had been completed “ for ascertaining 
the practicability of a canal from the Chesapeake Bay to the 
Ohio River,” for a road from Washington to New Orleans, and 
for the union of the “waters of Lake Memphremagog with 
Connecticut River ”; also, that surveys for roads in the terri- 
tories of Florida, Arkansas and Michigan and from Missouri to 
Mexico, as well as for the continuance of the Cumberland Road, 
were under way or had been completed. Even so, “ the great 
object of the institution of civil government,” “ the improvement 
of those who are parties to the social compact,” was not to be 
accomplished exclusively by roads and canals; “ moral, political, 
and intellectual improvements are duties assigned by the Author 
of Our Existence to social no less than to individual man,” 
wherefore “ governments are invested with power,” the exercise 
of which for “the progressive improvement of the governed ” 
“is a duty as sacred and indispensable as the usurpation of powers 





89 Congress, however, did not altogether agree with Monroe on the question 
of jurisdiction. See Rocers, Postat Power, 84. In support of Monroe’s position 
is Cleveland, P. & A. R. Co. v. Franklin Canal Co., Federal Cases, No. 2890 
(Circ. Ct., W. D. Pa., 1853). ‘ 

40 The quoted words are from J. Q. Adams’ Inaugural, 2 RicHARDSON, 298- 
299 


41 Tbid., 299 et seq. 














566 HARVARD LAW REVIEW 


not granted is criminal and odious.” Specifically, Adams, re- 
curring to Washington’s suggestion, urged a national university; 
national patronage of voyages of discovery, the erection of an 
astronomical observatory. ‘There are,” he noted, “one hun- 
dred and thirty of these light-houses of the skies” scattered 
through Europe, “while throughout the American hemisphere 
there is not one.” He also pressed the execution of the resolu- 
tion of December 24, 1799, providing for a monument in the 
city of Washington to the Father of his Country. Nor did he 
doubt that the various powers of Congress were adequate to 
these objects; and if they were, not to utilize them “ would 
be treachery to the most sacred of trusts.” ‘ The spirit of im- 
provement,” he concluded, “is abroad upon the earth.” 


“While foreign nations less blessed with that freedom which is power 
than ourselves are advancing with gigantic strides in the career of 
public improvement, were we to slumber in indolence or fold up our 
arms and proclaim to the world that we are palsied by the will of 
our constituents, would it not be to cast away the bounties of Provi- 
dence and doom ourselves to perpetual inferiority? ” * 


Adams’s vision outran the inclination of the country, perhaps 
its resources; certainly it made small appeal to the narrow 
imagination of the frontiersman who came after him. Never- 
theless, it does not appear that Jackson rejected the broad 
doctrine which had been developed by Monroe as to Congress’s 
power in the appropriation of money; on the contrary we find 
him attempting to foist this doctrine on Madison as well, whose 
veto of the Bonus Bill he interprets quite erroneously as “a 
concession that the right of appropriation is not limited by the 
power to carry into effect the measures for which money is 
asked.” ** On the other hand, he is very explicit that no rights 
of jurisdiction accompany such appropriations; and furthermore 
they must be for “ general not local, national not state ”’ purposes. 
His emphasis on this latter point, both in his celebrated veto of 
the Maysville Road Bill on May 27, 1830,‘* and in later com- 
munications constitutes in fact Jackson’s distinctive contribu- 





42 Tbid., 316. 
#3 See Madison’s own words on the point, 9 Wririncs, Hunt ed., 375-376. 
#4 2 RicHARDSON, ef seg. Other vetoes will be found ibid., 493, 508, 638. 
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tion to the question of Congress’s spending power. Moreover, 
a series of vetoes which he based partly on this ground and 
partly on the ground that there ought to be no expenditures 
without attendant jurisdiction, by bringing to an abrupt close all 
general schemes of improvement by the national government, 
marks an epoch in the history of the subject. Pointing out in 
his message of December 1, 1834, that at the time of the veto 
of the Maysville Road Bill there had been reported to Congress 
bills calling for the appropriation of $106,000,000 for internal 
improvements, while memorials before Congress called for proj- 
ects which would have involved an expenditure of another 
hundred million, Jackson thus congratulated himself and the 
country upon his decisive stand on that occasion: 


“So far, at least, as it regards this branch of the subject, my best 
hopes have been realized. Nearly four years have elapsed, and several 
sessions of Congress have intervened, and no attempt within my recol- 
lection has been made to induce Congress to exercise this power. The 
applications for the construction of roads and canals which were 
formerly multiplied upon your files are no longer presented, and we 
have good reason to infer that the current of public sentiment has be- 
come so decided against the pretension as effectually to discourage its 
reassertion. So thinking, I derive the greatest satisfaction from the 
conviction that thus much at least has been secured upon this im- 
portant and embarrassing subject.” * 


From 1830 until the Civil War the constitutional issue centers 
for the most part about rivers and harbors bills, the first one 
of which was, as noted above, signed by Monroe in 1823. The 
line of precedents for such measures, however, reaches back to 
the beginning of the government, specifically to the Act of 
August 7, 1789, for the establishment and support of light- 
houses, buoys, and other aids to navigation.*® The narrow con- 
structionist was thus presented with the problem either of 
distinguishing rivers and harbors bills from such measures, or 
if he admitted the validity of the former, of distinguishing them 
from internal improvements generally. Jackson, in an effort 
to apply his principle that appropriations must be for general 
not local purposes, wished to confine grants for rivers and 





45 3 ibid., 120-121. 46 5 ibid., 263. 
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harbors “to places below the ports of entry or delivery estab- 
lished by law,” *’ a test which resulted in the creation of many 
new ports of entry. Tyler fell back on the more general doc- 
trine; *® but Polk, confronted in 1846 with a bill which made 
provision for $1,378,450, to be applied “to more than forty 
distinct and separate objects of improvement,” sought to erect 
Jackson’s rule of thumb into one of constitutional obligation.“ 
He also urged that such works should be accomplished by the 
states, which should then recoup themselves from tonnage 
dues *°; and in general, it may be said, he sought to revive the 
doctrines of Madison’s veto. Taylor and Fillmore, on the other 
hand, being disciples of Clay, instigated rivers and harbors 
appropriations;°* while Pierce reverted once more to the Madi- 
sonian position, but with a significant difference. While he 
denied that Congress could make such appropriations by virtue of 
the “ general welfare,” the commerce, or postal clauses, he held 
them to be warrantable at times as measures of national defense 
and for facilitating the collection of the revenues; but the 
acquisition of jurisdiction should usually accompany appropria- 
tions, which it could do as to “ needful buildings ” in accordance 
with Article I, Section VIII, Clause 17; for the rest, however, 
the national government must content itself with the jurisdiction 
conferred upon it by the “ admiralty and maritime ” clause of 
Article ITI. 

Thus as we approach the Civil War, we discover it to be the 
tendency of presidential doctrine to return to the grounds of 
Madison’s veto of 1817, enlarged nevertheless by an invocation 
of the war power. Nor did the project of a railway to the 
Pacific, suggested by the outcome of the Mexican War, at first 





47 3 ibid., 122. 

48 4 ibid., 330. 

49 Tbid., 460 et seq. 

50 [bid., 616-617. 

51 5 ibid., 20 and go. 

52 [bid., 218 et seq. and 259 et seg. Buchanan recurred to Madison’s and 
Polk’s views, ibid., 601 et seq. Later vetoes of rivers and harbors bills have not 
raised the general constitutional question, but have invoked the distinction be- 
tween national and local improvements. See 7 RicHARDSON, 382; 8 ibid., 120; 
9 ibid., 677.. The last reference is to Mr. Cleveland’s veto of May 29, 1896, of a 
bill carrying an appropriation of eighty millions. The measure was passed over 
the veto. 
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alter the status of the question.”® Both Pierce and Buchanan 
recommended the enterprise by reference to military necessity, 
an argument which the outbreak of the Civil War rendered 
conclusive. It was not until nearly a quarter of a century later 
that the Supreme Court had occasion to pass upon the acts 
of 1862 and 1864, which called the Union Pacific and Central 
Pacific lines into being, but when it did so, it invoked in their 
behalf not merely the war power but the commerce and postal 
powers as well.” 

Nevertheless, it would be a mistake to suppose that Congress’s 
broader power of appropriation, in however bad repute theoreti- 
cally, was in fact defunct, even during that period when the 
doctrine of strict construction was most prevalent. In 1817 a 
committee of Congress had reported in favor of the establish- 
ment of a bureau of agriculture, but the suggestion had, like 
Washington’s similar proposal, fallen by the wayside. Twenty- 
one years later an appropriation for the “ collection of agricul- 
tural statistics and other . . . agricultural purposes ” was voted, 
and fourteen years after that the purchase and distribution of 
seeds, which had in fact begun as early as 1836, was specifically 
provided for. Meantime, in 1850, an appropriation of one 
thousand dollars was made for the chemical analysis of vegetable 
substances, and eight years after that $3500 was voted for the 
publication of information concerning the consumption of cotton. 
The Department of Agriculture itself was established in 1862, 
and the year following $80,000 was voted to its use, for the 
study of plant and animal diseases and insect pests, the culture 
of tobacco, silk, and cotton, irrigation, the adulteration of foods, 
and the like.°* The multifarious activities of this department 
today, involving the annual expenditure of nearly one hundred 
millions, are a matter of common knowledge. Yet this expansion 





53 For the beginnings of the movement for a Pacific railway, see Lewis H. 
Haney, A ConcrEssIoNAL History oF Ramways IN THE UNITED STATES TO 1850, 
cc. XXI-XXIII. 

54 5 RICHARDSON, 220, 457, 526, 572, 650. Taylor and Fillmore had both 
recommended the enterprise earlier, but with little reference to the constitutional 
question. IJbid., 20 and 86. 

5% The leading case is California v. Central Pacific Ry. Co., 127 U. S. 1 (1887). 

56 For the above and other details, see Wm11am L. Wantass, UNITED STATES 
DEPARTMENT OF AGRICULTURE (38 Johns Hopkins Univ. Studies), passim. 
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seems to have stirred little if any protest on constitutional 
grounds, a remark which applies equally to the parallel develop- 
ment of the census, to the establishment of the geological and 
geodetic surveys, to the creation of the Fisheries Bureau, the 
Bureau of Mines, and the Labor Bureau (now the Department 
of Labor), and to the participation of the government in the 
business of irrigation, game preservation, etc., etc. 

The entrance of the national government into the field of 
education, on the other hand, presents a somewhat different 
story, and an instructive one for our purposes. This began, as 
we have seen, with the provision in the act under which Ohio 
was admitted to the Union —a provision harking back, in turn, 
to the Ordinance of 1787 °’— whereby, in return for a grant 
of lands to each township in the state for public schools, and 
other concessions, the state pledged itself to withhold its hand in 
the matter of taxation for a term of years as regarded land 
sold by the national government to settlers. Later similar com- 
pacts were entered into with other states as they were admitted 
into the Union. Building upon these beginnings, and animated 
especially by its increasing interest in agricultural development, 
Congress in February 1859 passed a bill the purpose of which 
was stated to be “‘ the endowment, support, and maintenance of 
at least one college [in each State] where the leading object 
shall be, without excluding other scientific or classical studies, 
to teach such branches of learning as are related to agriculture 
and the mechanic arts, as the legislatures of the States may 
respectively prescribe, in order to promote the liberal and prac- 
tical education of the industrial classes in the several pursuits 
and professions of life.”°* The bill assigned to each state 
twenty thousand acres of land for each Senator and Repre- 
sentative in the existing Congress and an additional twenty 
thousand acres for each additional Representative to which it 
might become entitled under the census of 1860. In return 
each state was required “to provide within five years at least 
not less than one college, or the grant to said state” was to 
cease forthwith, and the state was to pay over to the United 





57 And back of that to the Ordinance of 1784, of which Jefferson was the 
principal author. 
58 5 RICHARDSON, 543. 
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States any amounts it had received from lands previously sold. 
Other conditions were also specified, and the consent of the 
state must be communicated to the national government within 
two years. 

The bill was upset by a presidential veto. Speaking to the 
constitutional issue, Buchanan wrote: “I presume the general 
proposition is undeniable that Congress does not possess the 
power to appropriate money in the Treasury, raised by taxes 
out of the people of the United States, for the purpose of edu- 
cating the people of the respective States.” °® Any other view 
would mean “an actual consolidation of the federal and state 
governments so far as the great taxing and money power is 
concerned, and constitute a government of partnership between 
the two in the Treasury of the United States, equally ruinous 
to both.”” But, he continued, this bill is justified as an exercise 
by Congress of its power “to dispose . . . of the territory and 
other property of the United States”; the argument was un- 
acceptable: 


“Tt would be a strange anomaly, indeed, to have created two funds — 
the one by taxation, confined to the execution of the enumerated powers 
delegated to Congress, and the other from the public lands, applicable 
to all subjects, foreign and domestic, which Congress might designate; 
that this fund should be ‘ disposed of,’ not to pay the debts of the 
United States, not ‘ to raise and support armies,’ not ‘ to provide and 
maintain a navy,’ nor to accomplish any one of the other great objects 
enumerated in the Constitution, but he diverted from them to pay 
the debts of the States, to educate their people, and to carry into 
effect any other measure of their domestic policy. This would be 
to confer upon Congress a vast and irresponsible authority, utterly 
at war with the well-known jealousy of Federal power which prevailed 
at the formation of the Constitution. The natural intendment would 
be that as the Constitution confined Congress to well-defined specific 
powers, the funds placed at their command, whether in land or money, 
should be appropriated to the performance of the duties corresponding 
with these powers. If not, a Government has been created with all its 
other powers carefully limited, but without any limitation in respect 
to the public lands.” °° 


Nor was this all; for some of “‘ these lands were paid for out of 
the Treasury from money raised by taxation. Now if Congress 
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had no power to appropriate the money with which these lands 
were purchased, is it not clear that the power over the lands 
is equally limited? . . . 


“Tf this were not the case, then by the purchase of a new territory 
from a foreign government out of the public Treasury, Congress could 
enlarge their own powers and appropriate the proceeds of the sales 
of the land thus purchased, at their own discretion, to other and far 
different objects from what they could have applied the purchase money 
which had been raised by taxation.’ * 


Three years later the Morrill Act, embodying substantially 
the provisions which Buchanan had vetoed, but increasing the 
donation of lands for each representative in Congress from 
twenty to thirty thousand acres, became law.*? An amendment 
in 1866 extended its benefits to newly admitted states, and 
today there is probably not a state in the Union which has not 
long since accepted it. The Bureau of Education was created 
in the Department of the Interior in 1867 — in part, no doubt, 
as an outcome of the Freedmen’s Bureau. In 1870 we find 
President Grant urging an appropriation of proceeds from the 
sale of public lands to educational purposes, a recommendation 
which was renewed by his immediate successors,” and led finally 
to the enactment of the Act of 1890. By this statute donations 
amounting eventually to $25,000 per annum were to be made to 
each state and territory “ for the more complete endowment and 
maintenance of colleges for the benefit of agriculture and the 
mechanic arts,” already established or to be established in 
accordance with the Morrill Act. The grant was made subject 
to certain conditions designed to secure equitable participation 
by colored students in its benefits and to the legislative assent 
of the several states and territories. 

Thus was the transition effected from donations of land to 
donations of money, though the latter were still confined to 
proceeds from land sales. Meantime, in his message of 1882, 
President Arthur, asserting that “the census returns disclose 
an alarming state of illiteracy in certain portions of the country, 

$1 Ibid., 549. 
62 Act of July 2, 1862, c. 130, 12 Stat. aT L. 503. 
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where the provision for schools is grossly inadequate,” had 
urged national aid on a much broader scale;*° and in 1883 
Senator Blair, chairman of the Senate Committee on Education, 
had introduced a bill providing for the distribution of some 
$77,000,000 among the states on the basis of illiteracy. The 
bill received strong suppport from Southern members and passed 
the Senate three times. Its final failure was due in part to the 
constitutional objection, but in greater measure to other con- 
siderations.“ Not until 1900, did Congress make an appropria- 
tion from the general funds in aid of education within the 
states. By an act passed that year it was provided that when- 
ever the receipts from the sale of public lands should be insuffi- 
cient to meet the demands of the Act of 1890, the deficit should 
be met out of “any funds in the national Treasury not other- 
wise appropriated.” *’ Seven years later appropriations to 
supplement the grants which are forthcoming under the Act 
of 1890 were authorized to the eventual amount of $50,000 per 
annum for each state and territory. 

And thus we are brought to the recent series of measures, 
which culminates in the Sheppard-Towner Act and the Towner- 
Sterling Bill. The first of these is the Smith-Lever Act of 
1914,” which calls for the appropriation of increasing sums, to 
amount finally to more than four and one-half millions annually, 
for the promotion of agricultural extension work in the states 
and territories. The share of each state is determined by its 
proportion of the rural population of the country, and is con- 
ditioned on its appropriation each year of an equal sum for the 
same purpose. The next member of this series is the Smith- 
Hughes Act of 1917,"° which authorizes on like terms appro- 
priations to amount finally to seven millions per annum, which 
are to be turned over to the several states in varying proportions 
for the purpose of codperating with them in the paying of salaries 
and the training of teachers of agricultural and industrial sub- 





65 § RICHARDSON, 143, 184, 253. 

66 D, R. Dewey, Nationa, ProsremMs (24 THe American Nation, N. Y., 
1907), 89-90. 

87 Act of May 17, 1900, c. 479, 31 Stat. aT L. 179. 

68 Act of March 4, 1907, c. 2907, 34 Stat. aT L. 1281. 

69 Act of May 8, 1914, c. 79, 38 Start. aT L. 372. 

70 Act of February 23, 1917, c. 114, 39 Stat. aT L. 920. 
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jects and of home economics. A little later, the government 
began rehabilitation work with disabled soldiers, and this activity 
no doubt is what suggested the Act of 1920, appropriating after 
1921 One million dollars annually for codperating with the states, 
on the now familiar fifty-fifty basis, in the vocational rehabilita- 
tion of persons disabled in industry.” 

Meantime, in October 1918, the project originally known as 
the Smith-Towner Bill, but subsequently rechristened the 
Towner-Sterling Bill, had made its appearance. Besides pro- 
viding for a national Department of Education, the measure 
would authorize an annual appropriation of approximately 100 
million dollars, to be distributed among the states and terri- 
tories in varying proportions, for the purpose of combating 
illiteracy, promoting Americanization, encouraging physical edu- 
cation, assisting the preparation of public school teachers, and 
most important of all, developing education in the public ele- 
mentary and secondary schools. Fifty millions would be de- 
voted to this last purpose alone; but in order to qualify for its 
share of this part of the appropriation, a state would be required 
to have a legal school term of twenty-four weeks each year, a 
compulsory school attendance law for children between the 
ages of seven and fourteen, and a law requiring that the English 
language should be the basic language of instruction in the 
common branches in all schools, both public and private. 
Furthermore, in order to qualify for any part of the appropria- 
tion, a state would be required to accept the terms of the act 
by legislative enactment and to match such sums as it received 
with like sums allocated to the same purposes.” 

All these measures, actual or prospective, obviously rest on the 





71 Act of June 2, 1920, c. 219, 41 Stat. aT L. 715. Mention should also be 
made in this connection of the Acts of March 3, 1879, c. 186, 20 Stat. aT L. 468; 
and June 25, 1906, c. 3536, 34 STAT. AT L. 460. The former appropriated $250,000 
“out of money in the United States Treasury not otherwise appropriated,” as a 
perpetual fund for the purpose of aiding the education of the blind, through the 
American Printing House for the Blind, which is located at Louisville, Ky. The 
latter commutes the income from this fund with an annual appropriation of 
$10,000. See also the Act of July 1, 1898, c. 546, 30 Strat. aT L. 624, for an 
appropriation to Howard University with conditions attached. 

72 For a copy of the bill and a survey of the discussion regarding it, both in 
Congress and out, see THE REFERENCE SHELF (H. W. Wilson Co., 958 University 
Ave., N. Y. City), No. 5. The constitutional issue seems to have occupied small 
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literal reading of the “general welfare” clause; whether some 
of them raise other questions we shall consider ina moment. But 
first let us turn for an instant to another class of evidence bearing 
on our principal topic — the views of writers. 

Of all the numerous commentators on the Constitution before 
the Civil War, about the only one whose work has not long 
‘since found its way to the scrap-heap is Joseph Story. His 
great work, the official prestige of its author, his nearness to 
Marshall, his wide scholarship, and modern point of view have 
rescued him from the common fate; and as we have seen, Story 
rejects absolutely the Madisonian version of the “ general wel- 
fare”? clause. Of commentators since the Civil War, Tucker 
comes to the defense of the Madisonian doctrine, but supple- 
ments it— as he is compelled both by practice and judicial 
precedent to do—by a greatly enlarged view of Congress’s 
powers under the commerce and postal clauses, and of the war 
power.’* Hare and Pomeroy, on the contrary, follow Monroe 
and Story. Both assert, moreover, that while in theory national 
expenditures must be for national purposes, the decision as to 
what purposes are national lies with Congress alone; “* a propo- 





part in the discussion. A further precedent for the codperative features of the 
Sheppard-Towner Act and the Towner-Sterling Bill is furnished by the Federal 
Highways Act of July 11, 1916, c. 241, 39 Stat. at L. 355, which is supple- 
mented and extended by the Acts of February 28, 1919, c. 69, 40 Stat. aT L. 1189, 
and November 9, 1921, c. 119, 42 Stat. aT L. 212. Though justified under the 
Postal Clause, the administration of these measures is assigned to the Department 
of Agriculture. As amended, the act authorized an appropriation of $75,000,000 
for the fiscal year of 1921. Constructions under the act are to be done in each 
state under the highway department thereof, subject to the inspection and ap- 
proval of the Secretary of Agriculture. Before a state can qualify for its share 
of the national appropriation, it must, through its legislature, accept the terms 
of the act, a compliance which, it is recognized, will sometimes involve consti- 
tutional amendment or a popular referendum, or both. No project may be 
entered upon which has not first received the approval of the Secretary of Agri- 
culture, and of the funds required half must come from the state. A state may 
furthermore have its share of the national appropriation cut off if it does not 
provide for the proper maintenance of existing constructions. Only durable types 
of surface and materials may be adopted; all roads constructed under the act 
shall be free from tolls, etc. 

73 J, R. Tucker, Tue ConsTiTUTION oF THE Unitep States, H. St. G. Tucker 
ed., 478 et seq. 

74 1 Hare, AMERICAN CONSTITUTIONAL Law, 241; PoMEROoy, CONSTITUTIONAL 
Law, 10 ed., 228-229. 
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sition which more recent writers,” by their silence on the general 
issue, tend to confirm, since this silence reflects the silence of 
the court. 
Nevertheless, he would be a bold man who would assert 
dogmatically that legitimate occasion might never arise for ju- 
dicial interposition within this field. For the court to attempt 
to draw the line between general welfare on the one hand and 
local welfare on the other would no. doubt land it into grave 
difficulties.”* It would next be asked to say whether the Boston 
Navy Yard was for the “ common defense ” — an embarrassing 
question. Indeed, the old-time distinction between “ public ” 
and “ private”” purpose —a distinction which has never been 
applied against the national Congress ‘’— is none too clear 





75 The reference is to the standard works of Willoughby, McClain, Cooley, 
and Hall. However, Professor Burdick’s THz Law oF THE AMERICAN Con- 
STITUTION, which has just appeared, deals specifically with the question and takes 
the literal view of the “general welfare” clause, which is stated in words 
borrowed from Monroe’s “ Views.” 

76 In Chief Justice Marshall’s opinion in Gibbons v. Ogden, 9 Wheat. 1, 1099 
(1824), occurs the following sentence: “Congress is not empowered to tax for 
those purposes which are within the exclusive province of the States.” These 
words have sometimes been cited in support of the idea that the Supreme Court 
might properly disallow an appropriation of Congress, in a case of which the 
court had jurisdiction, on the ground that such appropriation represented an in- 
vasion by Congress of the field of state power. This seems, however, a rather 
hasty deduction. Quite aside from the fact that the words quoted were uttered 
obiter, it is apparent that they make no contribution toward a determination of 
what purposes are “within the exclusive province of the States.” Elsewhere in 
the same opinion Marshall takes account of the occasional overlapping of na- 
tional and state powers in the following words: “It is obvious that the govern- 
ment of the Union, in the exercise of its express powers . . . may use means 
that may also be employed by a State in the exercise of its acknowledged powers.” 
Thus, to apply this proposition to the present case, the national government, being 
vested with the express power of providing by money for “the general welfare,” 
may do so by means employed by the states in the promotion of their local 
welfare— for instance, the appropriation of money for education within the 
states. The only question to be determined is whether education within the 
states is a matter of national, that is, “ general” welfare; and this question, which 
was answered affirmatively even at the outset of the government, has certainly 
been settled by the course of legislation since 1862. Story quotes the dictwm 
with approval. 1 CommenrTarigs, 5 ed., §927. And that his evaluation of it 
is correct seems to be proved by Marshall’s own approval of Monroe’s “ Views.” 
See letter frora former to latter, of June 13, 1822, in Oster, PoLiTICAL AND 
Economic Doctrines oF JoHN MARSHALL, 179. 

77 The broad language employed in United States v. Realty Co., 163 U. S. 
427 (1896), suggests, moreover, that it never will be. See also Field v. Clark, 
143 U. S. 649 (1891) ; and Allen v. Smith, 173 U. S. 389 (1899). 
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nowadays."* On the other hand, some of the terms of the 
Towner-Sterling Bill—as for instance, that a state, in order 
to share the benefits of the measure, must have certain statutes 
on its books — suggest the theoretical possibility at least of 
conditions which would cut off a state from its fair share of an 
appropriation, ostensibly for the general welfare, on entirely 
arbitrary grounds. ‘Thus, suppose an appropriation for the 
support of education in those states only which at the following 
election should choose Republican governors: Would the court, 
assuming it to have obtained jurisdiction of a case raising the 
point, be obliged to presume such an appropriation to be for the 
“ general welfare ” of the United States? But Congress’s power 
to stipulate conditions to its bounty which do not on their face 
contradict the notion of a national purpose but which are clearly 
relevant to the main object of an appropriation must, save for 
the political check, be nearly unlimited. Certainly, the mere fact 
that an appropriation holds out an inducement to states to do 
something which, perhaps, they would not otherwise do, is not 
enough to condemn it. 

We turn now for a moment to the cases — not for the light 
which they shed on the main issue, for that is very little, but 
for what they have to say on the collateral subject of jurisdiction. 
As we have already noted, the Supreme Court in the Pacific 
Railroad Cases attributed the right of the national govern- 
ment to construct interstate highways to the war power and to the 
powers of Congress under the commerce and postal clauses. But 
these cases also teach, that as auxiliary to the power to construct 
highways, Congress may vest a corporate agent with the power of 
eminent domain within the states and that the national franchises 
of such corporations may be exempt from state taxation.*° 
This question therefore arises: Would the same jurisdictional 
rights and immunities be claimable in connection with an ap- 
propriation warranted only under the “ general welfare ” clause? 
United States v. The Gettysburg Railway Co., in which the 
court, invoking this clause, unanimously sustained an exercise of 
the power of eminent domain in the laying out of a national 





78 See e.g. Green v. Frazier, 253 U. S. 233 (1920). 

79 127 U. S. 1 (1887). 

80 See also Luxton v. North River Bridge Co., 153 U. S. 525 (1894). 
81 160 U. S. 668 (1896). 
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park, seems to return an affirmative answer. The principle 
suggested by the decision is that Congress may take all measures 
which are “necessary and proper” to assure the application 
of an expenditure to its designated purpose. And of like impli- 
cation is Van Brocklin v. Tennessee,*’ in which was asserted the 
immunity from taxation by a state of land acquired therein by 
the national government in the exercise of the latter’s right 
“to lay and collect taxes to . . . provide for the common de- 
fense and general welfare of the United States.” On the other 
hand, that general jurisdictional rights do not attend the right 
of appropriation — Madison’s apprehensions to the contrary 
notwithstanding — seems clear. Thus suppose Congress should 
vote money for a school: it could under the cases just cited 
authorize the seizure by eminent domain of land for the building, 
and as national property, both land and building could be 
exempted from local taxation; but if attendance at the school 
were to be compelled it would have to be by the state, not by 
the national government.** 

And so much for the argument against the Maternity Act 
that it exceeds Congress’s power of expenditure. The question 
really boils down to this: What weight should be given to the 

82 317 Ur S. 151 (1885). 

83 In his brief on reargument in Smith v. Kansas City Title and Trust Co., 
255 U. S. 180 (1921), in which the question of the validity of the Federal Farm 
Loan Act of July 17, 1916, c. 245, 39 Stat. aT L. 360, was involved, Mr. Hughes 
based his case for the validity of the act on the following propositions (p. 21): 

“JT. Congress has power to use the public money, and to provide for the bor- 
rowing of money, to aid in agricultural development throughout the country in 
accordance with the systematic and general plan to promote the cultivation of the 
soil, involving the application of money through loans or otherwise, and that 
Congress, having this power, could exercise it by the adoption of appropriate 
means to that end and the creation of instrumentalities for that purpose; 

“TI. Congress has the power to judge for itself what fiscal agencies the gov- 
ernment needs and that its decision of that question is not open to judicial re- 
view; that Congress may create in its discretion, as it has created in this instance, 
moneyed institutions equipped to serve as fiscal agents of the government and 
to provide a market, as stated in the Act, for United States bonds.” 

Some of the data relied upon by Mr. Hughes in support of the first proposi- 
tion are quoted in the note following. In support of the second proposition, he 
relied principally upon McCulloch v. Maryland, 4 Wheat. (U. S.) 316 (1819), 
which he interpreted as permitting Congress to create corporate agencies for the 
purpose of applying funds appropriated by it to their designated uses, and to 


exempt such agencies from state taxation. The curiously narrow and _ illogical 
opinion of Mr. Justice Day for the court, sustaining the act, avoided these issues. 
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Madisonian doctrine that the national government’s field of ex- 
penditure is precisely co-extensive with the field of its other 
powers? The logical difficulties in the way of this proposition 
were pointed out by Story and his arguments need not be re- 
peated. The historical difficulties are not less formidable. The 
only period when the doctrine was at all generally accepted was 
that between 1845 and 1860, when state’s rights principles were 
dominant with all sections and parties. Of the earlier Presidents 
every one who put himself officially on record, Madison alone 
excepted, avowed the literal view of the “ general welfare ” 
clause, qualified to be sure after 1800, first by the doctrine of 
state consent and later by a general caveat against jurisdictional 
rights following in the wake of appropriations. But neither 
of these qualifications touches the Maternity Act in any way, 
nor does the logic of later decisions support them. And the 
verdict to be drawn from the practice of Congress is substantially 
the same. The validity of “internal improvements” was 
finally rested on views of the war, commercial, and postal 
powers which had not occurred to early champions of national 
expenditures for this purpose, or were repudiated by them; and 
probably rivers and harbors appropriations may be similarly 
justified. Not so, however, of the ever-mounting sums which 
have been voted through more than eighty years for the en- 
couragement of agriculture, and through more than sixty years 
— though only more recently from the general funds — for edu- 
cation within the states. Certain it is that any attempt to apply 
the Madisonian test to national expenditures today would call for 
a radical revision in the customary annual budget of the govern- 
ment and for a revolution in national administration.** Yet with 





84 At the risk of some repetition, I venture to quote in this connection the 
following passage from Mr. Hughes’s brief (p. 35): “ Nothing could better 
illustrate the accepted principle than the appropriations to aid in agricultural 
development. Since the year 1839 there has been a constant disbursement of 
public moneys in the promotion and fostering of agriculture, in disseminating 
information, distributing seeds, and in aiding agricultural schools. For upwards 
of sixty years— since the Act of 1857 (11 Stat. 226) — Congress has made pro- 
vision for the distribution of cuttings and seeds. It was in that year also that 
provision was made for investigation as to the consumption of cotton (id.). 

“The Department of Agriculture was established in 1862 (12 Stat. 387). The 
Act provided as to this department: ‘the general designs and duties of which 
shall be to acquire and diffuse among the people of the United States useful in- 
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the Madisonian doctrine counted out, what other test is there with 
which, in any reasonably probable case, the court could confront 
a congressional appropriation without palpably invading the field 
of legislative discretion? We must conclude that into the “dread 
field” of money expenditure the court may not “thrust its 
sickle”; that so far as this power goes, the “ general welfare ” 
is what Congress finds it to be. 

But even if the Maternity Act is not to be attacked with much 
prospect of success from the side of national power, still the 
question of its validity from the side of state power remains; it 
may, however, be disposed of very briefly. On‘the one hand, the 
states may not surrender indefinite powers, nor any valuable 





formation on subjects connected with agriculture in the most general and com- 
prehensive sense of that word, and to procure, propagate, and distribute among 
the people new and valuable seeds and plants.’ 

“The far-sighted policy of the Morrill Lands Grant Act of 1862 (12 Stat. 
503) made possible through donations of public land the establishment of institu- 
tions for instruction in agriculture throughout the country. Funds have been 
provided to maintain bureaus of agricultural statistics, for the introduction and 
protection of insectivorous birds for laboratories to engage in experimentation 
in agricultural chemistry (12 Stat. 69). The great pests, or enemies of crops, 
have been the subject of constant consideration, and frequent appropriations have 
been made to aid in their elimination (21 Stat. 259; 40 Stat. 374). 

“In 1884, the Bureau of Animal Industry was established to disseminate in- 
formation as to domestic animals and their diseases (23 Stat. 277). In 1890, the 
weather bureau was put in charge of the Department of Agriculture (26 Stat. 
653), to make readily available comprehensive information as to matters of special 
interest to those engaged in the cultivation of the soil. 

“The Irrigation Survey was established in 1889 under the direction of the 
Secretary of the Interior (25 Stat. 960), and in 1913, the Bureau of Mines (37 
Stat. 681). 

“The scope of the activities of the Department of Agriculture now embraces 
those of the Weather Bureau; the Bureau of Animal Industry (including inspec- 
tion and quarantine work, the eradication of scabies in sheep and cattle, tuberculin 
and mallein testing, experimeats in animal feeding and breeding, including co- 
operation with State agricultural experiment stations, scientific investigations of 
hog cholera and other diseases of animals); the Bureau of Plant Industry (in- 
cluding investigations of diseases of plants, of orchard and other fruits, of forest 
and ornamental trees and shrubs, of soil bacteriology and plant-nutrition, of soil 
fertility, of plants yielding drugs, poisons and oils, of cereals and cereal disease, of 
sugar beets, and generally of crop production, and the purchase and distribution 
of valuable seeds, bulbs, shrubs, vines, cuttings and plants); the Forest Service 
(including various investigations in forestry) ; the Bureau of Chemistry (embrac- 
ing various chemical and physical tests and biological investigations of food 
products) ; the Bureau of Soils (including investigations of soil types and chemical 
properties, of productivity. . . . etc.); the Bureau of Entomology (including 
investigations of insects affecting fruits, orchards, vineyards and crops); the 





THE SPENDING POWER OF CONGRESS 581 


power indefinitely;** on the other hand, they may enter into 
compacts respecting the exercise of their powers with each 
other — Congress consenting — and with the national govern- 
ment; nor is there any apparent reason why compacts of the 
latter sort should not have as broad scope as those of the 
former.*® The arrangement proposed by the Maternity Act is 
subject to discontinuance by either party at any time, and cur- 
tails the freedom of action of states entering into it no more 
seriously than the compact of 1802 between Ohio and the na- 
tional government, which was followed by a series of similar 
compacts with other states, did that of those states.*’ The kind 
of codperation between the national and state governments which 
is provided for by the Sheppard-Towner Act and its antecedents 





. Bureau of Biological Survey (including the investigation of the food habits of 
birds and mammals in relation to agriculture) ; the Division of Publications; the 
Bureau of Crop Estimates (covering all important data relating to agriculture) ; 
the States Relations Service (including farmers’ codperative demonstration work 
in connection with State organizations, and for the study of methods to combat 
the cottonboll weevil); the Office of Public Roads and Rural Engineering (in- 
cluding investigations as to farm irrigation and drainage and construction of farm 
buildings) ; the Office of Markets and Rural Organization (including investiga- 
tions of marketing methods, studies of codperation among farmers in rural credits 
and other forms of codperation in rural communities) ; and the Federal Horticul- 
tural Board (see 39 Stat. 446-476; 1134-1166; 40 Stat. 973-1008). 

“The federal appropriations in 1917, in support of agriculture amounted to 
upwards of $29,000,000, and in 1918 to upwards of $45,000,000. 

“There can be no question as to the continuous practical construction of the 
powers of Congress to raise and appropriate money to the effect that this power 
is not limited to the objects enumerated in the subsequent provisions, but extends 
what may properly be deemed to be embraced within the general welfare as 
expressly provided in the clause which confers the taxing power itself. 

“As Mr. Chief Justice Marshall said in McCulloch v. Maryland, 4 Wheat. 
316, 401: ‘An exposition of the Constitution, deliberately established by legislative 
acts, on the faith of which an immense property has been advanced, ought not 
to be lightly disregarded.’ ” ‘ i 

85 See Home Telephone and Telegraph Co. v. Los Angeles, 211 U. S. 265 
(1908). 

86 According to an article in the New Yorx Tres of January 21, last, “ Con- 
gress soon will be asked to confirm a treaty between seven Western States, with 
the nation as an eighth partner, which is expected to clear the way for the 
greatest irrigation and power project ever undertaken in this country.” To the 
Compact of 1921 between New York and New Jersey, creating the Port Authority 
of the port of New York, the national government is also virtually a party. 
The compact involves a very extensive delegation of powers by the two states. 

87 In Stearns v. Minnesota, 179 U. S. 223 (1900), a compact of this character 
is sustained. 
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is entirely wholesome, entirely in harmony with early ideas of 
the federal system,** and instead of deadening state policy, 
directly stimulates it. The scruples raised against such co- 
operation in the name of state autonomy tend rather to with- 
draw from the states what must often prove a most advantageous 
mode of exercising that autonomy. Reversing the scriptural 
text, they would save the ghost of state sovereignty by suspend- 
ing its ineffectual body at the end of a chain of fine-spun legalism. 

In a-word, the powers which the national government is exer- 
cising in the Maternity Act are powers which indubitably belong 
to it, and the powers which the states accepting the act:are called 
upon to exercise indubitably belong to them; that the two govern- 
ments should elect to exercise their respective powers for a 
common purpose of legitimate interest to both is certainly no . 
constitutional objection in any sound theory of our federal 
system. 


Edward S. Corwin. 


PRINCETON UNIVERSITY. 





88 Note, for example, the language of Hamilton in Feperatist, No. 27: “The 
legislatures, courts, and magistrates of the respective members, will be incorporated 
into the operatives of the national government as far as its just and constitu- 
tional authority extends; and will be rendered auxiliary to the enforcement of 
its laws.” 
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ADMINISTRATIVE TRIBUNALS * 


II 


Powers CHARACTERISTIC OF, OR WHICH May LAWFULLY BE 
GIVEN TO, ADMINISTRATIVE TRIBUNALS 


This has been partly covered by what has been said before. 
In general, the judicial function is characterized by: the power 
to “hear and determine ” controversies, indeed, almost its sole 
function. To this power to “ hear and determine ” are attached 
many subsidiary powers such as to compel attendance of wit- 
nesses and to punish for contempt, etc., necessary to the due 
execution of the main function. Administrative tribunals, on 
the other hand, often possess the following general powers: 

(1) To hear and determine controversies administrative in 
nature (the quasi-judicial function). 

(2) The rule-making function (exercise of delegated legisla- 
tive powers). 

(3) The right of initiative (investigating or regulating func- 
tion). 

(4) Freedom from judicial rules of evidence and procedure. 

The first function mentioned, the power to “ hear and deter- 
mine ” or “ quasi-judicial ” function, distinguishes administrative 
tribunals from other administrative officers, having purely execu- 
tive functions. It has been discussed in the first portion of this 
article. 

The second power, i.e., the rule-making function, is charac- 
teristic of administrative tribunals. While courts have the power 
to make rules, these are limited to rules for their own procedure, ~ 
and are not rules for the government of human conduct. The 
rule-making function is a delegated legislative function, distin- 
guished from the quasi-judicial function in that such rules are 
made for future conduct whereas the settlement of controversies 
affects only the legality of past acts. Familiar examples of the 
rule-making function are the making of regulations by railroad 


* The first installment of this article appeared in 36 Harv. L. Rev. 405. — Eb. 
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commissions for observance by public utilities, the making of 
safety laws, rules and regulations by workmen’s compensation 
boards and other bodies charged with the duty of safeguarding 
public safety, the making of health rules and regulations by 
boards of health, regulations to prevent the spread of infectious 
plant and animal diseases, concerning quarantine, etc. The rules 
governing the exercise of this rule-making function are those 
familiar to the exercise of delegated legislative powers gener- 
ally. Cases are cited in the footnote involving typical illustra- 
tions and problems.” 

The right of initiative is the right of a body to act upon its own 
motion in bringing a dispute before it, or to create a controversy 
where none existed before. Judicial tribunals must, with trifling 
exceptions, wait until private persons bring their controversies 
into court for determination. Administrative bodies generally 
may act on their own motion, institute proceedings before them- 
selves, or conduct inquiries and investigations into any matter 
affecting their work."* Often the function ,of such an admin- 
istrative body is more like that of a court of inquiry or investigat- 
ing committee, like the inquest of Anglo-Norman law. Our 
grand jury and coroner’s inquest are about the only bodies 


attached to the judicial department which still retain this right 
of independent inquiry, and they hardly belong there. 

The power of initative is necessary to the efficient performance 
of the administrative function, as such function is mainly regu- 





72 Selective Draft Law Cases, 245 U. S. 366 (1918); Monongahela Bridge v. 
United States, 216 U. S. 177 (1910); Union Bridge Co. v. United States, 204 
U. S. 364 (1907) ; Miller v. Mayor of New York, 109 U. S. 385 (1883); St. Louis 
Indep. Packing Co. v. Houston,.231 Fed. 779 (E. D. Mo., 1916); Sears Roebuck 
Co. v. Federal Trade Comm., 258 Fed. 307 (7th Circ., 1919); Western Union 
Tel. Co. v. Myatt, 98 Fed. 335 (Circ. Ct., D. Kan., 1899) ; Sabre v. Rutland R. R. 
Co., 86 Vt. 347, 85 Atl. 603 (1913); Erie R. R. Co. v. Board of Pub. Utility 
Comm’rs, 87 N. J. L. 438, 95 Atl. 177 (1915) ; Neer v. State Board, ao N. D. 340, 
168 N. W. 601 (1918); State P. U. Comm. v. Tol., St. L. & W. R. Ca, 267 Til. 
93, 107 N. E. 774 (1915); Stettler v. O'Hara, 69 Ore. 519, 139 Pac. 743 (1014); 
State v. Johnson, 61 Kan. 803, 60 Pac. 1068 (1900); People v. Boggs, 56 Cal. 
648 (1880). See 28 Harv. L. Rev. 95. 

73 1. C. C. v. Baird, 194 U. S. 25 (10904); Im re Walsh, 227 Mass. 341, 116 
N. E. 406 (1917); Im re Carroll, 225 Mass. 203, 114 N. E. 285 (1910); Atlantic 
Coast Line Co. v. R. R. Comm., 89 S. C. 472, 72 S. E. 18 (1911); First Nat'l 
Bank v. Ind. Comm., 161 Wis. 526, 154 N. W. 847 (1915); Chicago & N. W. Ry. 
Co. v. Railroad Comm., 156 Wis. 47, 145 N. W. 216 (1014); “paps v. Falk Co., 
147 Wis. 327, 133 N. W. 209 (1911). 
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latory in character. Administrative officers charged with 
the duty of protecting the public and the: state against harm 
must have the right to meet emergencies and to give protection 
where necessary, without waiting to have their machinery set 
in motion by private citizens. The validity of such right of 
initiative has been sustained.” . 

The exemption from judicial rules or laws of evidence and 
procedure is the feature of administrative courts which has at- 
tracted the greatest discussion in public comment. Historically, 
the law of evidence has been developed by the courts because 
of the necessities of the jury system. Jurors being untrained, 
the courts found it necessary to give a preliminary purification 
to the evidence adduced, before juries could be trusted to hear it. 
This necessity is absent in administrative courts, because they. 
do not sit with juries. Questions of admissibility of evidence 
per se are therefore foreign to administrative work, and a pre- 
liminary purification of the evidence to be followed by a later 
consideration of it, is unnecessary. Both functions can be per- 
formed at the same time. The test of evidence before an ad- 
ministrative tribunal is therefore solely that of relevancy and 
legal effect, and this is usually taken up in a layman fashion, 
as the members of administrative courts are frequently not 
trained in the law. 

This has both a favorable and an unfavorable result. The 
favorable result is that the proceedings of the tribunal are not 
harassed and delayed by arguments upon technical rules of evi- 
dence, objections to admissibility, appeals upon points of 
evidence, etc. This further results in an absence of technicality 
in the proceedings which enables claimants to participate intelli- 
gently in propria persona and prevents a miscarriage of justice 
upon technical grounds. The unfortunate feature is the danger 
that such bodies, often untrained in weighing evidence, may 
- give undue weight to matters of no great evidentiary value. This 
is particularly true with respect to the hearsay rule.’* And yet 





74 Farm Investment Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 258 (1900); 
Crawford Co. v. Hathaway, 67 Neb. 325, 03 N. W. 781 (1903). 

75 Englebretson v. Ind. Acc. Comm., 170 Cal. 793, 151 Pac. 421 (1915); 
Western Indemnity Co. v. Ind. Acc. Comm., 174 Cal. 315, 163 Pac. 60 (1917); 
Reck v. Whittlesberger, 181 Mich. 463, 148 N. W. 247 (1914). This subject has 
been treated in detail by Frank A. Ross in a paper entitled, “The Applicability 
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here there is but little to choose between the courts and adminis- 
trative tribunals. The courts have created so many exceptions 
to avoid the hearsay rule in cases where it technically applies 
but logically would work an injustice, that they are floundering 
and half-drowned in their own precedents. Administrative 
bodies avoid this, but may give undue weight to hearsay testi- 
mony in cases where the rule is meant to apply. In the main, 
however, the immunity given administrative tribunals from the 
hearsay rule marks an abandonment of formalism and rigidity 
and a return to common sense methods of determining facts, 
which is upon the whole advantageous. Given as triers of the 
fact, men of reasonable intelligence and judgment, the determina- 
tion of disputed questions of fact upon principles used by the 
average intelligent business man in the determination of matters 
affecting his business, will compare very favorably in the long 
run with the determination of fact by judicial tribunals, harassed 
as they are by technicalities of the law of evidence and the jury 
system. 

Other features of the freedom from the law of procedure en- 
joyed by administrative tribunals are the simplification or elimi- 
nation of formal pleadings, particularly the abolition of the 
demurrer, motion, and other dilatory proceedings, and the power 
to appoint their own investigators and expert witnesses. Expert 
witnesses in court trials have long been a reproach. Adminis- 
trative tribunals can, and usually do, appoint their own engineers, 
physicians, and other experts to investigate scientific or technical 
aspects of their problems and report directly and impartially to 
the body appointing them. This method of securing expert 
information is of the greatest advantage and, so long as the 
parties to the proceeding have opportunity to inspect the reports 
of the board’s experts and introduce rebuttal testimony where 
desired, is within constitutional safeguards. 

Other procedural requirements from which administrative tri- 
bunals are exempt are noted in the footnote.” 





of Common Law Rules of Evidence in Proceedings Before Workmen’s Compensa- 
tion Commissions,” 36 Harv. L. Rev. 263. 

76 Guardian for minor not required, Menominee Bay Shore Lumber Co. v. 
Ind. Comm., 162 Wis. 344, 156 N. W. 151 (1916). Right to be represented by 
counsel may be denied, Low Wah Suey v. Backus, 225 U. S. 460 (1912) ; Mackin 
v. Detroit Timken Axle Co., 187 Mich. 8, 153 N. W. 49 (1915). 
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III 
Lim1TaTIons Upon Powers or ADMINISTRATIVE TRIBUNALS 


Limitations upon the power of administrative tribunals are: 
(1) Those contained in the statute creating the body, (2) the 
due process of law clauses of the Federal Constitution, (3) a 
limited power of review of their decisions by the courts, conferred 
by the statute creating the body or by constitutional law gener- 
ally, (4) inability to punish for contempt of court or otherwise 
to pass sentence of imprisonment, except mere detention for the 
purpose of the proceeding, as in deportation or quarantine 
matters. 

The limitations contained in the statute creating the adminis- 
trative body will be found to be different in each statute and are 
not susceptible of general discussion. Each such body must 
keep within the term of its statutory authority, and any deviation 
therefrom is usually subject to judicial correction in one way or 
another. 

The due process of law clause of the Fourteenth Amendment 
to the United States Constitution constitutes a standing guarantee 
of substantial justice, and prevents such caprice or arbitrary 
action as would prevent a litigant from having a substantially 
fair trial. The requirement of due process means opportunity 
for a hearing, i.e., opportunity to be present during the taking of 
testimony or evidence, to know the nature and contents of all 
evidence adduced in the matter, and to present any relevant 
contentions and evidence the party may have. In other words, 
that the party have his “ day in court.” Outside of this, the 
due process clause does not require any particular formality or 
any further proceedings characteristic of a formal trial in court.” 
While a statute may confer upon an administrative board ex- 
emption from rules of evidence or procedure, it cannot authorize 
exemption from the due process clause, which is a permanent 





77 Turner v. Fisher, 222 U. S. 204 (1911); San Diego Land Co. v. National 
City, 174 U. S. 739 (1899); Origet v. Hedden, 155 U. S. 228 (1894); C. M. & 
St. P. Ry. v. Minnesota, 134 U. S. 418 (1890); McMillen v. Anderson, 95 U. S. 
37 (1877); Sabre v. Rutland R. R. Co., 86 Vt. 347, 85 Atl. 693 (10912). See 
28 Harv. L. Rev. 198; 28 ibid. 808. 
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safeguard against the recurrence of abuses such as characterized 
the Court of “ Star Chamber.” 

Concerning review of decisions of such bodies by the courts, 
the inference might be drawn from preceding portions of this 
article that such decisions are wholly free from review by the 
courts. Such inference would be improper, as the only point 
the writer desired to make in that connection was that constitu- 
tionally the existence of the right of review in the courts is not 
necessary to the constitutionality of the administrative body."® 
The fact is that, in one way or another, almost every decision of 
every administrative tribunal can be reviewed by the judicial 
department. 

As to the mode of review, the practice is different in different 
jurisdictions. As a general rule, an appeal does not lie to re- 
view the decision of an administrative board, as the right of ap- 
peal constitutionally is directed to the decision of an inferior 
judicial tribunal.” In some states, however, a right of appeal 
is allowed by statute.*° 

Decisions of administrative bodies are usually reviewable by 
the prerogative writs, such as certiorari, prohibition, mandamus, 
and habeas corpus. These writs usually lie only to determine 


the jurisdiction of the inferior tribunal exercising the judicial or 
quasi-judicial function,” and not to correct errors committed in 
the course of the jurisdiction.*? Mere errors of procedure or 
admission or rejection of evidence are not reviewable.** They 
cannot be used to review decisions purely of fact or to determine 
the weight of evidence, nor to review decisions based upon 





78 L. & N. R. R. Co. v. Garrett, 231 U. S. 208 (1913); West v. Hitchcock, 
205 U. S. 80 (1907); Turner v. Williams, 194 U. S. 279 (1904) ; Lem Moon Sing 
v. United States, 158 U. S. 538 (1895); Auffmordt v. Hedden, 137 U. S. 310 
(1890) ; Cary v. Curtis, 3 How. (U. S.) 236 (1845); Ex parte Dickey, 204 Fed. 
322 (D: Me., 1913); State v. Fisk, 15 N. D. 219, 107 N. W. 191 (1906); 
Ex parte McGee, 105 Kan. 574, 185 Pac. 14 (1919) ; State v. Chittenden, 112 Wis. 
560, 88 N. W. 587 (1902). 

79 City of Aurora v. Schoeberlein, 230 Ill. 496, 82 N. E. 860 (1907). But see 
United States v. Duell, 172 U. S. 576 (1899). 

80 Farm Investment Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 258 (1900). 

81 Brown v. Board of Supervisors, 124 Cal. 274, 57 Pac. 82 (1899). 

82 Sullivan v. Lower et al., 234 Ill. 21, 84 N. E. 622 (1908). 

83 Reck v. Whittlesberger, 181 Mich. 463, 148 N. W. 247 (1914); First Nat'l 
Bank v. Ind. Comm., 161 Wis. 526, 154 N. W. 847 (10915). 
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conflicting evidence.“ And while statutes may make the de- 
cisions of administrative boards final, and bar collateral attack 
or appeal, they cannot vest finally in an administrative body the 
power to determine and establish its own jurisdiction without 
right of review in the courts.*° A board cannot conclusively 
determine that it has jurisdiction free from all judicial review 
of that question. 

On the other hand, it is generally held that purely adminis- 
trative questions cannot be reviewed by the courts by such 
prerogative writs or otherwise. Where an administrative officer 
is vested with discretion to determine a particular question of 
policy, that discretion cannot be exercised for him by the courts. 
His decision is final upon the question of policy,** although not 
upon pure questions of law which may be concerned therewith. 
Only decisions made in the exercise of the quasi-judicial function 
can be reviewed by these writs, as the prerogative writs run only 
to bodies exercising judicial functions (quasi-judicial included).” 

Collateral attack upon decisions of administrative tribunals is 
often forbidden by statute.’ Taking an illustration from work- 
men’s compensation cases, the importance of having an unim- 
peachable and enforceable decision, except for an expeditious and 


limited review in the courts, is such that the statutory review pro- 
vided may be madé exclusive, and all collateral, and even equit- 
able or other direct methods of attack upon the correctness of the 
decision prohibited.** If a workmen’s compensation act is to 
accomplish its purpose, the injured workman or his dependents 
must be able to claim and receive compensation benefits quickly, 





84 State v. Board of Trustees of Policemen’s Pension Fund, 138 Wis. 133, 119 
N. W. 806 (1909) ; State v. Wharton, 117 Wis. 558,94 N. W. 359 (1903). 

85 Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1011); Ex parte 
Dickey, 204 Fed. 322 (D. Me., 1913). 

86 German Alliance Ins. Co. v. Lewis, 233 U. S. 389 (1914); C. B. & Q. R. R. 
Co. v. McGuire, 219 U. S. 549 (1911); St. Louis Indep. Packing Co. v. Houston, 
231 Fed. 779 (E. D. Mo., 1916); I. C. C. v. Members of Waste Merchants Assoc., 
43 Sup. Ct. Rep. 6 (1922) ; Brogger v. C. St. P., M. & O. Ry. Co., 137 Minn. 338, 
163 N. W. 662 (1917). 

87 State v. Clough, 64 Minn. 378, 67 N. W. 202 (1896); People v. Board of 
Education, 54 Cal. 375 (1880); Frasher v. Rader, 124 Cal. 132, 56 Pac. 797 
(1899). 

88 Zakonaite v. Wolf, 226 U. S. 272 (1912); Steel v. Smelting Co., 106 U. S. 
447 (1882) ; State v. Fisk, 15 N. D. 219, 107 N. W. 191 (1906); Thaxter v. Finn, 
178 Cal. 270, 173 Pac. 163 (1918). 
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and to have controversies covering them: decided expeditiously, 
without payments being held up interminably by collateral or 
equitable attack or other indirect legal forays to keep litigation 
alive. Where, however, the statute does not provide such ex- 
clusive method for correction of errors, the legality of a decision 
may usually be inquired into in collateral proceedings in the 
courts. 

An incidental limitation upon the power of executive bodies 
is that they cannot imprison, except for mere detention.*® While 
an executive board or officer can summon witnesses, it cannot 
by itself punish a recalcitrant witness or other person for con- 
tempt of court. The power to imprison for contempt can be 
vested only in the judiciary,°® with the one recognized exception 
that either house of Congress may directly punish persons not 
its members for contempt, as for refusal to testify before it or 
its committees when acting properly within its authority.” It 
being necessary, however, that this power should reside some-- . 
where, else the power of an administrative board to take testi- 
mony and ascertain facts would be defeated entirely, it is usually 
held that such board may apply to any nearby court for an order 
compelling the witness to appear and answer questions pro- 
pounded to him, and that the courts have jurisdiction to enter 
such orders and to punish their disobedience as a contempt of 
the court. This is upon the theory that the application con- 
stitutes the institution of a judicial proceeding between the ad- 
ministrative board and the person subpoenaed, to compel the 
performance of a legal duty owed by the latter to the former. 
Upon this theory, the enforcement of the duty to testify can be 
properly considered a judicial function.** Nevertheless, if the 
writer’s analysis of the differentiation between the executive and 
judicial functions be correct, the power to enforce the attendance 
of witnesses and giving of testimony is not by itself either execu- 





89 Turner v. Williams, 194 U. S. 279 (1904). 

90 In re Mason, 43 Fed. 510 (D. Minn., 1890); In re Sims, 54 Kan. 1, 37 
Pac. 135 (1894); Langenberg v. Decker, 131 Ind. 471, 31 N. E. 190 (1891); 
In re Huron, 58 Kan. 152, 48 Pac. 574 (1897). 

91: Anderson v. Dunn, 6 Wheat. (U. S.) 204 (1821). Cf. Kilbourn v. 
Thompson, 103 U. S. 168 (1880). 

92 Cinn. & N. O. etc., Ry. v. I. C. C., 162 U. S. 184 (1896); I. C. C. v. 
Brimson, 154 U. S. 447 (1804); Im re Clark, 65 Conn. 17, 31 Atl. 522 (1894). 
Contra, State v. Ryan, 182 Mo. 349, 81 S. W. 435 (1904). 
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tive, legislative or judicial, but is instead an incidental power 
necessary to the independence and proper discharge of its func- 
tions by each department, similar in character to the right of 
each to appoint and discharge its subordinate officers and as- 
sistants. For the judiciary to assert the exclusive right to punish 
for contempt is to assert a supremacy over the other departments 
which is detrimental to their own independence and contrary to 
the equality of the three branches of government as contemplated 
by our constitutions. If such power can be conceded to Con- 
gress, why may it not also be given by statute to the executive 
department in proper cases, where necessary to the carrying out 
of executive duties? With proper statutory safeguards limiting 
the penalty which could be imposed for contempt and providing 
a reasonable judicial review of the legality of an order of con- 
tempt as for other orders, no unjust deprivation of human rights 
should result. 

In conclusion, the complete field of usefulness of administra- 
tive tribunals is as yet undetermined. Its eventual shape will 
be fixed by the play of several forces which have not yet been 
brought into equilibrium. - These are: 

(1) The desire for absolute justice in decision of questions of 
law and fact affecting private interests, which constantly tends 
towards return to judicial methods of trial and increase in the 
jurisdiction of the courts proper. Its effect is to introduce delay 
and expense, as it requires complicated ee against error. 
This is counterbalanced by: 

(2) The desire for speedy, inexpensive and efficient modes of 
trial. Delay and expense are often prohibitive of real justice, 
and frequently render the judicial method of trial unsuitable to 
the determination of commercial questions, leading to recourse 
to arbitration and resort to non-judicial bodies, such as boards 
of trade, etc., for matters which otherwise would be referred to 
the courts. This tendency also leads to the creation of adminis- 
trative tribunals to secure more effective execution of the laws. 

(3) The tendency to break away from the political and con- 
stitutional theories of 1776 and 1789, and to seek newer methods 
of government to more adequately fit modern needs. This will 
tend gradually towards government upon modern European lines, 
based upon the supremacy of the legislature over the executive 
and judiciary, and a responsible ministry. If this tendency de- 
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velops, European doctrines of administrative law will be brought 
into our jurisprudence. It is, however, counterbalanced by: 

(4) The natural reaction of the Anglo-Saxon temperament 
against interference with liberty by administrative process, 
especially directed against the creation of hosts of inspectors, 
commissions, regulating bodies, etc. This has led in this country 
to a predominance of the judiciary over the other two branches 
of government, and the emphasis upon constitutional guarantees 
of private rights, and the power of the courts to declare laws 
unconstitutional. ! 

Until American civil procedure has been brought to a state of 
efficiency by thoroughgoing reformation, as demanded from time 
to time by leading jurists and as accomplished in England during 
the last fifty years, the field of the administrative tribunal will 
be uncertain. The tendency will continue to transfer from the 
courts to administrative officers further functions heretofore ex- 
ercised by the judiciary. The fixing of rates for common car- 
riers and trial of workmen’s compensation claims are but in- 
stances of such movement. With, however, a simplified judicial 
procedure and greater judicial efficiency, the tide may turn in 
the opposite direction. 

In the meantime, administrative tribunals have their place. 
Some are old and well established; others are newer and on the 
borderline between executive and judicial dispensation of jus- 
tice. All serve a useful purpose, and with proper safeguards 
against arbitrary and capricious action, should be continued, with 
but few exceptions, as part of our machinery of government. 

Care should be taken, however, to see that some judicial re- 
view be had in nearly all cases of decisions of such bodies. Such 
power of review should be of limited scope and speedy in de- 
termination, as by certiorari and other prerogative writs, but not 
so broad as to cripple the efficiency of the executive departments 
concerned by the application of what is popularly called “ judi- 
cial red tape.” Only where an overwhelming necessity for 
independent executive action exists, as in the cases of courts 
martial and control of dangerous aliens under the war power, 
can all right of judicial review be safely eliminated. 


Warren H. Pillsbury. 


San FRANCISCO, CALIFORNIA. 
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ELECTION OF REMEDIES.— In volume 20 of the American Corpus 
Juris over forty-four double column pages are taken up with the sub- 
ject of election of remedies." In Lord Halsbury’s Laws of England, 
the corresponding English encyclopedia of law, there is no article 
upon the subject, and there are but two or three scanty references 
thereto in the index to the whole work. The reason for this over- 
development of election of remedies in American case law is instructive. 
Already in medieval law it had been seen that where more than one 
legal remedy was afforded for one claim, the claimant ought not to be 
allowed to use both in order to get a double satisfaction or an unfair 
advantage beyond securing his legal claim.? In the scholastic fashion 
of the time this was put in terms of pursuit of the higher remedy * or 
in terms of formal logic.* Presently the question arose in a new 
form in equity, where one had two legal substantive claims or two 
substantive powers to secure one substantial interest. In such cases 
equity made him elect between them.° And though in the eighteenth 





1 20 C. J. I-45. 

2 VY, B. Hil. 27 H. 6, 8, pl. 7; Litt. § 588. See also Ferrer’s Case, 6 Co. 
7a, 7b. (1599). 

8 Co. Inr. 146a. 

4 Thus the formal logical inconsistency, not the substantial principle of 
res judicata, is made the basis of the rules as to when a judgment is a bar to 
another action. Ferrer’s Case, 6 Co. 7a, 7b, (1500). See Lord Ellenborough’s 
comments on this case in Outram v. Morewood, 3 East, 346, 355-359 (1803). 

5 Dillon v. Parker, 1 Swanst. 359 (1818); Gretton v. Haward, 1 Swanst. 
409 (1819) ; Whistler v. Webster, 2 Ves. Jr. 367 (1794). 
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century,® in the endeavor to refer everything to intention as dis- 
tinguished from form, and in the nineteenth century, in the endeavor 
to refer everything ultimately to the will, which is so marked in the 
juristic thought of the time,’ the doctrine was rested on a dogmatic 
fiction of intention,’ it was recognized later that tLis was no basis for 
election as enforced in equity, and it came to be rested upon the sound 
principle of preventing unjust enrichment at another’s expense through 
use of legal rights or powers.® This principle is no less the real basis 
of the doctrine requiring an election between remedies where otherwise 
concurrent or alternative remedies might give a plaintiff more than 
the single satisfaction to which one substantive claim entitles him.!° 
It happened that the formal rule of the common law had not been 
applied to require election between personal actions,’' so that merger,’* 
estoppel,!* the equitable principle of election,'* satisfaction and res 





6 See Swanston’s note to Dillon v. Parker, supra, 394, where the older cases 
are collected. 

7 Pounp, An INTRODUCTION TO THE PHILOSOPHY oF Law, 157 et seq. 

8 ASHBURNER, PRINCIPLES OF Equity, 668. 

® Peters v. Bain, 133 U. S. 670, 695 (1890); Penn v. Guggenheimer, 76 Va. 
839, 846 (1882). Pomeroy’s derivation of the doctrine from the maxim that 
he who seeks equity must do equity really comes to this. 1. Pomeroy, Equity 
JURISPRUDENCE, § 465. Compare Lord Eldon in Ker v. Wauchope, 1 Bligh, 
I, 22, (1819): “If a testator gives his estate to A and gives A’s estate to B, courts 
of equity hold it to be against conscience that A should take the estate bequeathed 
to him and at the same time refuse to effectuate the implied condition con- 
tained in the will of the testator.” 

10 This comes out incidentally in nearly all judicial formulations of the 
rationale of the doctrine wherever the court is not constrained by the necessity 
of explaining some arbitrary application of it as a technical doctrine. E.g.: 
“ Election of remedies is the act of choosing between different remedies allowed 
by law on the same state of facts, or where the party has but one cause of 
action, one right infringed, one wrong redressed.” Barfield v. Coker, 73 S. C. 
181, 189, 53 S. E. 170, 173 (1906). 

11 “But here is another diversity to be observed betweene the case afore- 
said of the grant of the rent where he (as hath beene said) may make it either 
reall or personall, and when a man may have election to have severall remedies 
for a thing that is meerly personall or meerly reall from the beginning. As if 
a man may have an action of account or an action of debt at his pleasure, and 
he bringeth an action of account and appeare to it, and after is nonsuite, yet 
may he have an action of debt afterwards; because both actions charge the 
person.” Co. Lir. 145 b.. See Comyn, Dicest, “Election,” c. 2; 1 Curry, 
PLEADING, last paragraph of chap. 2. 

12 Note the elaborate distinction between merger and election of remedies 
in Barth v. Loeffelholtz, 108 Wis. 562, 84 N. W. 846 (1901). 

18 Election of remedies has often been referred to estoppel. Crittenden v. 
St. Hill, 34 Cal. App. 107, 166 Pac. 1016 (1917). First Nat’l Bk. of Crockett v. 
George R. Barse Co., 198 Ill. 232, 64 N. E. 1097 (1920); Bolton Co. v. Stokes, 
82 Md. 50, 33 Atl. 491 (1895); Johnson Commission Co. v. Missouri R. Co., 
126 Mo. 344, 28 S. W. 870 (1894); Baker v. Edwards, 176 N. C. 220, 97 S. E. 
16 (1918); Kallberg v. Newberry, 43 N. D. 521, 170 N. W. 113 (1918). But 
the American cases have tended to establish a strict rule resting on “ waiver” 
of one by choosing the other, or on an apocryphal ex post facto reason that it 
imposes an undue burden on the courts if a plaintiff is allowed to experiment 
with remedies, which operates without regard to the elements of an estoppel. 
Board of Education v. Day, 128 Ga. 156, 166, 57 S. E. 3509, 363 (1907); Flynn 
Co. v. Hampton, 70 Fla. 231, 70 So. 385 (1915); Grizzard v. Fite, 137 ‘Tenn. 
103, 191 S. W. 960 (109017). As to the “waiver” theory, see Ewart, WAIVER 
DistrisuTep, 7, 8. As to the other theory, see Connihan v. Thompson, 111 
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judicata *® sufficed to do the work of preventing unjust advantage 
through employment of concurrent or alternative remedies in such 
cases. Later the working out of the basis of election in equity gave 
a generalization that has met the needs of English administration of 
justice.“ With us; unhappily, courts took up the scholastic statement 
of the doctrine of:choice once for all between logically inconsistent 
remedies *” and gave it a large logical development,'* so that we have 
ceased to inquire into its basis in principle, and have treated it as a 
self-sufficing dogma.'® More recently, when arbitrary results reached 
by logical deduction from hard and fast rules had ceased to be as well 
thought of as formerly, courts began to seek escape from the doctrine 
in various ways, and thus piled up a further mass of decision estab- 





Mass. 270 (1873) ; Thompson v. Howard, 31 Mich. 309 (1875). Terry v. Munger, 
121 N. Y. 161, 24 N. E. 272 (1890). 

14 Rice v. Reed, [1900] 1 Q. B. 54, 63, 66, 67. 

15 As to satisfaction, see Brinsmead v. Harrison, L. R. 6 C. P. 584 (1871). 
As to res judicata, see Outram v. Morewood, 3 East, 346 (1803). It should be 
noted that Chitty’s chapter on election of actions refers simply to choice of the 
most advantageous of concurrent remedies. It is not a chapter on election of 
remedies in the modern American sense. 

16 Compare De Vitre v. Betts, L. R. 6 H. L. 319 (1873), and Rice v. Reed, 
[1900] 1 Q. B. 54 with American cases on this subject. 

17 In many of the older cases, where language was used that has led to 
the arbitrary rule in force in many of our courts today, the results were proper 
enough. £.g., Duffy v. Neale’s Adm’r, Taney, 271, 7 Fed. Cas. No. 4,119 
(1841), where plaintiff having obtained a judgment against defendant in his 
representative capacity for money paid as due the estate, which was not in 
fact due, sought afterwards to ignore the representative capacity and hold 
defendant individually. In some of them the question was one simply of the 
scope of amendment under the old equity practice. Lloyd v. Brewster, 4 Paige 
(N. Y.) 537 (1834); Shields v. Barrow, 17 How. (U. S.) 130 (1854). As 
to these it should be noted that in the present federal practice one may amend 
so as to change from a legal to an alternative equitable remedy, even though 
they are logically inconsistent in that one involves cancellation for fraud while 
‘the other leaves the transaction standing and seeks damages for fraud. Fried- 
erichsen v. Renard, 247 U. S. 207 (1918). 

18 If one looks at the great mass of citations in the article, “ Election of 
Remedies,” 20 c. J. 1-45, he must be struck by the relatively recent date of the 
decisions and the infrequency, amounting almost to absence, of early nineteenth- 
century cases for the doctrine as it now stands. One should also compare the 
article in 20 c. J. with 1 Dane’s ABRIDGMENT, C. 5 (1823), where the article 
“ Election of Actions” has reference solely to the question when there are con- 
current remedies and there is practically nothing in the whole work on the 
doctrine that obtains today. 

19 Tt is generally said to rest simply on the proposition that one may not 
occupy logically inconsistent positions— apparently without regard to what 
the practical consequences may be. Perry v. Shumway, 73 Vt. 191, 50 Atl. 
1060 (1901). This does not trouble the English courts. Thus in Lumley v. 
Wagner, 1 DeG. M. & G. 604 (1852), Lumley sued Wagner in equity to enjoin 
her from breaking a contract. As courts have pointed out since, “the court 
was thereby directly enforcing the performance of the agreement in the only 
manner in which it could be enforced by a court of equity.” Lord Davey in 
Yorkshire Miners Ass’n v. Howden, [1905] A. C. 256, 259. Afterwards Lumley 
sued Gye for maliciously inducing her to break the contract and recovered. 
Lumley v. Gye, 2 El. & Bl. 216 (1853). But many American courts would 
say that, having elected to treat the contract as in force and obtained equitable 
relief on that theory against Wagner, he could not have treated it as broken 
and obtained legal relief on that theory against Gye. American Process Co. v. 
Florida Brick Co., 56 Fla. 116, 122-123, 47 So. 942, 944 (1908) and cases cited. 
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lishing exceptions and qualifications.*® Finally, some courts went so 
far as to say that no arbitrary rule could be laid down, and that the 
question whether an election of remedies must be made depended on 
the facts of the individual case.?* 

With American case law in this condition, the Supreme Court of 
the United States had a notable opportunity in United States v. Oregon 
Lumber Co? to put the subject upon a better basis. Unfortunately, 
the majority of the court was so impressed with the need of a statute 
of limitations against actions for deceit brought by the federal gov- 
ernment that it turned to election of remedies in its most technical 
form,2* and relied upon that doctrine to reach a result which, it is 





20 A statement of “certain exceptions” to the “general rule” with the 
remark that there is conflict of authority with respect to some of them, may be 
found in Board of Education v. Day, 128 Ga. 156, 167, 57 S. E. 359, 364 (1907). 
Other exceptions or qualifications are: (1) “A party is not opuged to select 
his procedure at his peril.” Hence pursuit of a remedy that does not exist, 
“even to defeat,” is no election. Corbett v. Boston R. Co., 219 Mass. 351, 
357, 107 N. E. 60, 62 (1914); Astin v. Chicago R. Co., 143 Wis. 477, 489-490, 
128 N. W. 265, 270 (1910) ; Redhead v. Wyoming Inv. Co., 126 Ia. 410, 414-415, 
102 N. W. 144, 145 (1905); Bierce v. Hutchins, 205 U. S. 340 (1907). (2): 
Inconsistency is a matter of substance, not of logical form, and is to be determined 
with reference to the facts of the case in hand, “the limitation being that there 
could be but one satisfaction of plaintiff's claim.” Sweet v. Montpelier 
Savings Bank, 69 Kan. 641, 77 Pac. 538 (1904). (3) Where “the same wrong 
is alleged and the same injury,” first bringing assumpsit does not prevent main- 
taining an action on the case for fraud and deceit. Mintz v. Jacob, 163 Mich. 
280, 283, 128 N. W. 211, 213 (1910). (4) When it is discovered in an action 
on an instrument that it expresses a transaction different from the actual one, 
the plaintiff may, if defeated on the instrument as it was written, sue to reform 
it and enforce it as reformed. Northern Ass. Co. v. Grand View Building 
Association, 203 U. S. 106, 108 (1906); Baird v. Erie R. Co., 210 N. Y. 225, 
233, 104 N. E. 614, 616 (1914). (5) Election of remedies applies only between 
the parties to a transaction so that one may sue for cancellation and then sue 
a third party for procuring the transaction through fraud. Nash v. Minnesota 
Trust.Co., 163 Mass. 574, 40 N. E. 1039 (1895); Kuechle v. Springer, 145 IIL 
App. 127 (1908). (6) An election of remedies is given no effect of transferring 
title to property till after satisfaction. Bierce v. Hutchins, 205 U. S. 340 (1907). 
(7) Codes and practice acts allowing amendments in furtherance of justice have 
been held to “ modify the doctrine of election of remedies.” Warren v. Susman, 
168 N. C. 457, 464, 84 S. E. 760, 763 (1915) ; Mintz v. Jacob, 163 Mich. 280, 283, 
128 N. W. 211, 213 (1910). Similar effect was given to Equity Rule 22 of the 
ae Court of the United States in Friederichsen v. Renard, 247 U. S. 207 

1918). 

Furthermore, some courts have refused to go “as far as the courts of New 
York in holding a party concluded by the bringing of an action where the reme- 
dies may be regarded as inconsistent and irreconcilable.” Stier v. Harms, 154 
Ill. 476, 480, 40 N. E. 296, 297 (1895). 

21 Sweet v. Montpelier Savings Bank, 69 Kan. 641, 77 Pac. 538 (1904). See 
J. F. W. Galbraith, “ Election Between Alternative Remedies,” 16 L. Quar. Rev. 
269, 273. 

22 43 Sup. Ct. Rep. too (1922). For the facts of this case, see RECENT 
Cases, infra, p. 620. 

23 The case was that public lands had been acquired fraudulently. A prior 
suit in equity to cancel the patents had been held barred by limitation under an 
Act of Congress barring such suits unless brought within six years after knowledge 
of the fraud. An action for deceit was then brought. Consistently with the 
American decisions on this subject, there were at least four grounds on which 
it could well have been held that the equity suit did not prevent the subsequent 
action: (1) The two were not inconsistent in substance, the facts necessary to 
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said, has its justification in the need of barring the claims of the 
United States against those who are alleged to have obtained public 
lands by fraud, even though Congress was careful to impose a limi- 
tation only upon suits in equity to cancel patents.** Thus a doctrine 
which has been criticized by all who have studied it recently,?> and 
which had been pronounced “ largely obsolete” by that very court,?¢ 
is now given a new lease of life. There could be no better example of 
the extent to which, under our system of precedents, the exigencies of 
individual cases determine judicial finding and shaping of the law. 





THE WARRANTY IN INSURANCE ContTRActTs. — The stern doctrine 
of warranty in insurance contracts has been given new life in England 
by a recent decision of the House of Lords.’ An agent of the de- 
fendant insurance company, in filling out a fire insurance proposal 
form for the plaintiff, made an.erroneous answer as to an immaterial 
fact. This proposal was signed by the plaintiff without noticing the 
mistake. The policy stated that the proposal should be “ the basis 





support the one remedy were the same as those necessary to support the other. 
Barth v. Loeffelholtz, 108 Wis. 562, 84 N. W. 846 (1901); Palmer v. Goldberg, 
128 Wis. 103, 107 N. W. 478 (1906); (2) there was no element of estoppel, 
Union Ins. Co. v. Drake, 214 Fed. 536 (8th Circ., 1914) ; Rankin v. Tygard, 198 
Fed. 795 (8th Circ., 1912) ; Corbett v. Boston R. Co., 219 Mass. 351, 107 N. E. 
60 (1914); Kallberg v. Newberry, 43 N. D. 521, 170 N. W. 113 (1918); (3) the 
remedy first sought proved to have been barred by limitation so that in fact there 
was but one remedy and hence only an apparent election. International Realty 
Corp. v. Vanderpoel, 127 Minn. 89, 148 N. W. 895 (1914); Tullos v. Mayfield, 
198 S. W. 1073 (Tex. Civ. App., 1917); (4) there was doubt as to the facts — 
i.e., as to when the government had such knowledge of the fraud as to start the 
running of the statutory period as against the equity suit. Bierce v. Hutchins, 
205 U. S. 340 (1907); Union Ins. Co. v. Drake, 214 Fed. 536 (8th Circ. 
1914) ; Corbett v. Boston R. Co., 219 Mass. 351, 107 N. E. 60 (1914); Strong 
v. Strong, 102 N. Y. 69, 5 N. E. 799 (1886); Astin v. Chicago R. Co., 143 Wis. 
477, 128 N. W. 265 (1910). 

24 There can be no other relevancy to the argument in the opinion that 
statutes of limitation “are not only statutes of repose but they supply the place 
of evidence lost or impaired by lapse of time by raising a presumption which 
renders proof unnecessary.” But the majority ultimately rest the decision on 
the policy of the “ maxim which forbids that one shall be twice vexed for one 
and the same cause.” A plaintiff must at his peril guess right once for all and 
the election is ‘‘ determined by the bringing and maintenance of the suit.” Such 
reasoning, if seriously meant as the basis of a general doctrine of legal proecdure, 
is a reversion to the “sporting theory of justice.” 

25 Charles P. Hine, “ Election of Remedies, A Criticism,” 26 Harv. L. Rev. 
707; B. & A. Deinard, “ Election of Remedies,” 6 Minn. L. REv. 341, 480. 

26 “ At best this doctrine of election of remedies is a harsh and now largely 
obsolete rule, the scope of which should not be extended.” Clarke, J., in 
Friederichsen v. Renard, 247 U. S. 207, 213 (1918). 

1 Dawsons, Ltd. v. Bonnin, [1922] 2 A. C. 413. For the facts of this case, 
see Recent Cases, infra, p. 623. And see 32 Yate L. J. 274. Their lordships 
were divided three to two. Viscount Haldane, Viscount Cave, and Lord Dunedin 
composed the majority. Viscount Finlay and Lord Wrenbury dissented. 

2 In the case under discussion it was not pleaded by the insured that the mis- 
take was made by the agent, and that the insured signed without discovering 
it. It has been held in this country that, under such circumstances, the fault is 
that of the company through its agent. Germania Fire Ins. Co. v. Hick, 125 Ill. 
361, 17 N. E. 792 (1888) ; Dunbar v. Phenix Ins. Co., 72 Wis. 492, 40 N. W. 386 
(1888) ; Virginia Fire & M. Ins. Co. v. Saunders, 86 Va. 969, 11 S. E. 794 (1890). 
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of the contract and be held as incorporated herein.” * Appended to 
the policy were certain “conditions of insurance,” one of which was 
that a “ material misstatement or concealment of any circumstance, 
by the insured, material to assessing the premium herein, or in con- 
nection with any claim, shall render the policy void.” In a suit on 
the policy, the defendant set up the misstatement as a defense. Re- 
covery was denied, and inasmuch as the erroneous answer was found 
to be immaterial to the risk,* the decision was based solely on the 





The burden is on the insured to prove that the false answer was due to the mis- 
take of the agent. Welsh v. London Assur. Corp., 151 Pa. St. 607, 25 Atl. 142 
(1892). The question is for the jury. Schaeffer v. Anchor Mutual Fire Ins. Co., 
113 Ia. 652, 85 N. W. 985 (1901). The rule that the insured can successfully 
reply to a defense of untruth by showing that the mistake was that of the agent 
is rejected in some jurisdictions. Thus, it is sometimes held, where the policy 
so provides, that the agent in filling out the proposal is the agent of the in- 
sured and not of the insurer. Wilson v. Conway Fire Ins. Co., 4 R. I. 141 (1856). 
In other states, it is held that the admission of evidence to support the conten- 
tion of the insured would violate the parol evidence rule. Thomas v. Commer- 
cial Union Assur. Co., 162 Mass. 29, 37 N. E. 672 (1894); Martin v. Ins. Co. of 
North America, 57 N. J. L. 623, 31 Atl. 213 (1895). And, again, it has been 
said that, by accepting the policy, the insured ratifies the application although 
it contained untrue statements made by the agent of the insurer and signed by 
that agent. Richardson v. Maine Ins. Co., 46 Me. 394 (1859). It would seem 
that either by signing the proposal or by accepting a policy based on the pro- 
posal, the insured should, in the absence of special circumstances, stand in the 
same position as if he had written the answers himself. 

3 There has been a great deal of confusion as to when words of reference 
in the policy are sufficiently definite to incorporate the application in the in- 
surance contract. It may be said that where the policy refers to the application 
as the basis of the contract and as a part of the policy, it is a sufficient reference. 
Sheldon v. Hartford Fire Ins.'Co., 22 Conn. 235 (1853); Carson v. Jersey City 
Ins. Co., 43 N. J. L: 300 (1881) ; Thomas v. Fame Ins, Co., 108 IIl. gt (1883) ; 
Morris v. Imperial Ins. Co., 106 Ga. 461, 32 S. E. 595 (1889). It is true that 
usually some further reference is made to the proposal. This further reference 
may be a stipulation that the statements in the proposal are warranted, or that 
a misstatement in the proposal shall render the policy void. But these references 
seem to define the effect of the statement after its incorporation in the policy 
rather than to effectuate the incorporation itself. In England the principal case 
shows that they are superfluous. But, in this country, where the courts have 
been reluctant to hold that a statement is a warranty merely because of its 
presence in the policy, such additional references are probably necessary to make 
that incorporated statement a warranty. For similar cases holding that the 
reference used in the policy was not sufficient to incorporate the proposal, see 
Phoenix Life Ins. Co. v. Raddin, 120 U. S. 183 (1887); Spence v. Central Acci- 
dent Ins. Co., 236 Ill. 444, 86 N. E. 104 (1908); American Popular Life ins. Co. 
v. Day, 39 N. J. L. 89 (1876); Daniels v. Hudson River Fire Ins. Co., 12 Cush. 
(Mass.) 416 (1853). ' 

4 The erroneous answer concerned the place where the insured motor lorries 
would usually be garaged. In many cases, statements with reference to location 
have been held merely matters of descriptio ., and not warranties that the prop- 
erty would not be moved. McCluer v. Girard Fire & M. Ins. Co., 43 Ia. 349 
(1876); London & L. Fire Ins. Co. v. Graves, 4 Ky. 706 (1883); Haws v. Fire 
Ass’n of Phila., 114 Pa. St. 431, 7 Atl. 159 (1886). But usually such provisions 
are treated as essential parts of the contract. Bryce v. Lorillard Fire Ins. Co., 
5s N. Y. 240 (1873) ; Mawhinney v. Southern Ins. Co., 98 Cal. 184, 32 Pac. 945 
(1893); Johnson v. Franklin Ins. Co., 90 Wash. 631, 156 Pac. 567 (1916). Ina 
case similar to the one under discussion, it was held that the place of garaging 
was material to the risk. There was evidence in that case that a reduced premium 
had been gllowed on the representation of the insured that he would keep his 
automobile in the garage stated. Lummus v. Fireman’s Fund Ins. Co., 167 N. C. 
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ground.that by making the proposal the basis of the contract, each state- 
ment therein was made a warranty, on_the literal truth of which de- 
pended the existence of the contract.° 

The harshness of such a doctrine arouses curiosity as to its origin 
and development. In the eighteenth century, when Lloyd’s Coffee 
House was the rendezvous of underwriters, it was deemed essential 
that all facts pertaining to the risk should be made known to the 
insurer, and that all representations as to such facts should be sub- 
stantially correct. No one could quarrel with these requirements, 
especially as there was a predominance of marine insurance involving 
great speculation and little possibility of ascertaining the nature of 
the risk from outside sources. The term “ warranty” in insurance 
cases seems to have had the sole meaning of a condition in the con- 
tract which must be strictly performed.’ Lord Mansfield then drew 
the sweeping distinction that a warranty was part of a written policy, 
while a representation was collateral thereto. Accordingly, the under- 
writers began to include in the policy many of the statements of the 
insured which formerly had been treated as representations. The 
literal truth of such statements was thus made’a condition precedent 
to the attaching of any risk. It was but a few years later that the 
same judge held the rule applicable whether the facts were material 
or immaterial to the risk.® Reason thus departed from this realm of the 
law. This harsh doctrine, originating in marine insurance, was soon ap- 





654, 83 S. E. 688 (1914). The Second Division of the Court of Session in Scot- 
land took that view of the present case, and denied recovery under the fourth 
condition of insurance. The House of Lords, however, decided that the evidence 
showed that the chief risks covered by the policy were wholly unconnected with 
fire at the garage, that the percentage of the premium to be allocated to that 
risk was very small, and that, therefore, the statement in question should be 
considered immaterial to the risk. 

5 Warranties in an insurance contract may be affirmative or promissory. If 
the statement relates to an existing fact or condition, it is affirmative. If the 
stipulation requires the performance or omission of certain acts after the issuance 
of the policy, it is promissory., The distinction is pointed out in Cowan v. 
Phenix Ins. Co., 78 Cal. 181, 20 Pac. 408 (1889); Va. Fire & M. Ins. Co. v. Mor- 
gan, 90 Va. 290, 18 S. E. 191 (1893); Blumer v. Phoenix Ins. Co., 48 Wis. 535, 
4 N. W. 674 (1880). See 2 Wirxiston, Contracts, § 673. In a very complete 
discussion of the subject, the various distinctions between representations and 
warranties are explained in 2 Cootty, Briers ON THE LAW oF INSURANCE, 1120 
et seg. In the present case, the court treated the statement as an affirmative 
warranty, speaking of the untruth of the answer rather than of the non-perform- 
ance of the stipulation. It would seem from the question answered that the 
statement was more in the nature of a promissory, than an affirmative warranty. 
It was, however, unnecessary to distinguish between them as the same result 
would follow in this case under either theory. In so far as there is any dis- 
tinction between the principles applicable to the two kinds of warranties, this 
note deals more particularly with the affirmative class. 

8 The portion of this note discussing the history of the warranty in insurance 
is based largely on William R. Vance, “The History of the Development of the 
Warranty in Insurance Law,” 20. Yate L. J. 523. 

7 See Jeffries v. Legendra, 4 Mod. 58 (1691) ; Gordon v. Morley, 2 Str. 1264 
(1747); Lethulier’s Case, 2 Salk. 443 (1692). 

8 See Pawson v. Watson, 2 Cowper 785, 787 (1778). 

9 Kenyon v. Berthon, Park Martine INnsurANCE, 6 ed., 426 (1779); De Hahn 
v. Hartley, 1 T. R. 343 (1786). In these cases, statements written in the margin 
of the policy. were held to be within the policy. 
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plied to fire and life policies. American courts checked its career by the 
process of construction.*° They held, in general, that no statement, 
though incorporated in the policy, should be construed as a warranty 
unless such intent was evidenced by the unequivocal language of the 
contract.** Although the statements of an insured in his proposal 
were expressly called warranties, yet if any subsequent reference 
made the intention of the parties doubtful, the statements were con- 
strued to be representations.'? The courts considered the materiality 
of the facts stated as bearing on the probable intent of the parties.1*, 
The House of Lords might well have adopted this attitude. The 
fourth condition of insurance, that misstatement as to facts material 
‘to the risk should avoid the policy, was construed by two of the five 
lords as a pregnant sentence excluding warranties of immaterial facts.’ 
If one of the majority had seen fit to adopt this liberal and reasonable 
view, the warranty might have been dealt a severe blow from its own 
stronghold. On the contrary, it has been given renewed vigor, since 
the facts here presented a stronger case for a limitation of the doc- 
trine than in any previous litigation.’® 





10 They applied the rule of construction, known as contra proferentes, that 
all doubts arising from the ambiguity of language should be decided against its 
author. See 2 Wuitxiston, Contracts, § 621. The application of this rule to 
insurance contracts has been more liberal than in the case of any other type of 
instrument. See 69 Cent. L. J. 450; 13 Am. L. Rec. 171. For an extreme appli- 
cation of the rule, see Hoffman v. Mutual Fire Ins. Co., 117 Atl. 917 (Pa., 1922). 

11 Boardman v. N. H. Mutual Fire Ins. Co., 20 N. H. 551 (1847); Frisbie 
v. Fayette Ins. Co., 27 Pa. St. 325 (1856); Moulor v. American Life Ins. Co., 
111 U. S. 335 (1884); Indiana Farmers’ Live Stock Ins. Co. v. Byrkett, 9 
Ind. App. 443, 36 N. E. 779 (1894). 

12 Planters’ Ins. Co. v. Myers, 55 Miss. 479 (1877); First Nat. Bk. v. Hart- 
ford Fire Ins. Co., 95 U. S. 673 (1877); Watertown Fire Ins. Co. v. Simons, 96 
Pa. St. 520 (1880); Continental Life Ins. Co. v. Rogers, 119 Ill. 474, 10 N. E. 
242 (1887); Delaware Ins. Co. v. Harris, 26 Tex. Civ. App. 537, 64 S. W. 867 
(1901) ; Port Blakely Mill Co. v. Springfield Fire & M. Ins. Co., 59 Wash. sor, 
110 Pac. 36 (1910) ; Aetna Ins. Co. v. Simmons, 49 Neb. 811, 69 N. W. 125 (1896). 
Contra, Taylor v. Aetna Ins. Co., 120 Mass. 254 (1876); Thomas v. Fame Ins. 
Co., 108 Ill. 91 (1883); Chrisman v. State Ius. Co., 16 Ore. 283, 18 Pac. 466 
(1888). Where there is a declaration that the insured has made a full and true 
statement of the facts so far as the same are known to him and material to the 
risk, his statements will not be construed as warranties. Waterbury v. Dakota 
Fire & M. Ins, Co., 6 Dak. 468, 43 N. W. 697 (1889) ; Eddy v. Hawkeye Ins. Co., 
70 Ia. 472, 30 N. W. 808 (1886); Aetna Ins. Co. v. Grube, 6 Minn. 82 (1861) ; 
Lee v. Howard Fire Ins. Co., 11 Cush. (Mass.) 324 (1853). Where statements 
are referred to in one part of the policy as warranties and in another part as 
representations, they will be treated as representations. Price v. Phoenix Mutual 
Life Ins. Co., 17 Minn. 497 (1871); American Popular Life Ins. Co. v. Day, 39 
N. J. L. 89 (1876) ; Merchants & Mechanics Ins. Co. v. Schroeder, 18 Ill. App. 
216 (1885). 

13 See O’Niel v. Buffalo Fire Ins. Co., 3 N. Y. 122 (1849); Frisbie v. Fayette 
Mutual Ins. Co., supra, note 11; Norris v. Farmers’ Mutual Fire Ins. Co., 65 
Mo. App. 632 (1896); Poultry Producers’ Union v. Williams, 58 Wash. 64, 107 
Pac. 1040 (1910). If, however, the statement is unequivocally declared to be a 
warranty, the question of materiality does not arise. Jeffries v. Life Ins. Co., 
22 Wall, (U. S.) 47 (1874); Loehner v. Home Mutual Ins. Co., 17 Mo. 247 
(1852); Mead v. Northwestern Ins. Co., 7 N. Y. 530 (1852); Cerys v. State Ins. 
Co., 71 Minn. 338, 73 N. W. 849 (1808). 

14 See Dawsons, Ltd., v. Bonnin, [1922] 2 A. C. 413, 430, 438. 

15 The majority relied mainly upon three cases: Anderson v. Fitzgerald, 4 
H. L. C. 483 (1853) ; Thomson v. Weems, 9 A. C. 671 (1884); Yorkshire Ins. Ce. 
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Although the courts in this country were willing to construe the 
policy as far as possible in favor of the insured, the race that resulted 
between the insurance companies and the judiciary, and the impos- 
sibility of protecting the insured under some policies, led to legislative 
action.’® In general, the statutes seek to place the so-called warranties 
on the same plane with representations.‘* Thus, although the insured 





v, Campbell, [1917] A. C. 218. In the first of these cases, it was stated that the 
proposal should be the basis of the policy, and, also, that “ if any false statement 
shall have been made to the company in or about the obtaining or effecting of 
this insurance,” the policy should be void. ‘Two of the judges thought that two 
questions should have been left to the jury; (1) whether the statements in the 
proposal were false; (2) whether they were made in or about the obtaining or 
effecting of the insurance. If the clause making the proposal the basis of the 
contract had been given the effect that it was given in the present case, the 
second question would have been entirely unnecessary, as every statement would 
have been construed as a warranty whether or not it was made in obtaining the 
insurance. It is true that one of the judges in that case seemed to reach this 
conclusion relying solely on the “ basis” clause. In all three of the cited cases 
there was a clearer reference to the answers in the proposal as warranties than in 
the present case. In the third case, furthermore, the court intimated that the 
immateriality of the fact in question might be important in deciding whether 
there was a warranty. The point, however, was not squarely presented, since 
it was said that the facts there misstated might well bear upon the risk. 

16 These statutes are discussed and the decisions under them collected in 3 
Joyce, Insurance, 2 ed., § 1916. See 24 Harv. L. Rev. 571. 

17 If the statements in the present case had been construed as representations, 
the plaintiff could have recovered. Where the insurer is induced to enter into 
the contract by a misrepresentation as to a material fact, the policy will be 
voidable at his option, whether the misrepresentation was made wilfully or 
through an innocent mistake. Rankin v. Amazon Ins. Co., 89 Cal. 203, 26 Pac. 
872 (1891); Seal v. Farmers’ & Merchants’ Ins. Co., 59 Neb. 253, 80 N. W. 807 
(1899); Ar:.our v. Trans-Atlantic Fire Ins. Co., 90 N. Y. 450 (1882); Freedman 
v. Fire Ass’n of Phil., 168 Pa. St. 249, 32 Atl. 39 (1895). Unless there is intent 
to deceive, an immaterial misrepresentation will not affect the contract. Manu- 
facturers’ & Merchants’ Ins. Co. v. Zeitinger, 168 Ill. 286, 48 N. E. 179 (1897); 
Phenix Ins. Co. v. Gebhart, 32 Neb. 144, 49 N. W. 333 (1891) ; Witherell v. Maine 
Ins. Co., 49 Me. 200 (1861). It has been held that any misrepresentation of a 
fact specifically inquired about, though not material in fact, will have the same 
effect in releasing the insurer as if the fact had been material, since by making 
the inquiry he implies that he so considers it. Draper v. Charter Oak Fire Ins. 
Co., 2 Allen (Mass.) 569 (1861); Wilson v. Conway Fire Ins. Co., 4 R. I. 141 
(1856) ; Mullin v. Vermont Mutual Fire Ins. Co., 54 Vt. 223 (1881); De Wees v. 
Manhattan Ins. Co., 34 N. J. L. 244 (1870). It would seem to be true that the 
parties can contract to make a fact material which ordinarily would be held im- 
material to the risk. But it is doubtful whether an inquiry in the application, 
without further reference, should have that effect. It has been pointed out in 
Waterbury v. Dakota Fire & M. Ins. Co., 6 Dak. 468, 43 N. W. 607 (1889), that, 
in the cases cited to sustain this latter proposition, there is usually some further 
reference to the answers which indicates that they are considered material by the 
insurer. Even if the inquiry alone makes the statement material, the insurer, 
in order to rescind the contract, must show that he has been misled thereby. 
Aetna Ins. Co. v. Simmons, 49 Neb. 811, 69 N. W. 125 (1896); Roe v. National 
Life Ins. Ass’n, 137 Ia. 696, 115 N. W. 500 (1908). This point was considered 
by two of the lords in the present case. Both said the inquiry made the state- 
ment material. Viscount Finlay then reasoned that it would fall within the 
fourth condition of insurance and would, by the terms of the contract, make the 
policy void. Lord Wrenbury thought that the fourth condition did not include 
statements made material by inquiry and that, therefore, in order to avoid the 
policy, the insurer would have to show that he had been induced to assume the 
risk partly because of the statement in question. It is suggested that mere 
inquiry should not make the statement material. If the contrary view be adopted, 
the rationale of the second judge is desirable. 
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unequivocally “warrants” that his grandmother had red hair, the 
insurance company cannot escape liability by proving that her hair 
was, in fact, brown.** Such a result is desirable.’® , Inasmuch as the 
House of Lords seems unwilling to apply an ameliorating method of 
construction to any appreciable degree, the abolition or limitation of 
this unfortunate doctrine in England seems to rest entirely with 
Parliament. 





RETROACTIVE STATE Laws TaxiNnc Succession. — Although an- 
cient? in origin and a familiar source of revenue to-day, succession 
taxes present questions of legal importance which are yet unsettled. 
With legislation strikingly similar in the various states, diverse ex- 
planations are found of something so fundamental as the nature of 
the tax. The conflict, however, is in the mode of expression rather than 
in the concept. It would be agreed that the tax is a return for the 
concurrence of the state law in the succession which it regulates and 
may even abolish.* Taking this as a basis for the tax, to what extent 
may it be imposed retroactively? 

Well established rules of construction provide a short ground for 
the disposal of many cases prima facie involving this question. Laws 
are to be given a prospective operation only, unless their terms dis- 
close a clear legislative intent that they shall operate retrospectively.‘ 
Again it is said that all doubts are to be resolved against a tax meas- 
ure.” In numerous cases, therefore, the result is simply that no retro- 
active operation of the law was contemplated. Hewever, at least 
in two classes of cases, it has been necessary to pass upon the validity 


of succession taxes under legislation clearly retrospective. (1) Where 





18 For a somewhat humorous criticism of the doctrine of warranties as to 
immaterial facts, see 11 ALBANY L. J. 120. 

19 When the policy is avoided because of an innocent misstatement by the 
insured which prevented the risk from attaching, he is entitled to recover the 
premiums paid under the policy. Connecticut Mutual Life Ins. Co. v. Pyle, 44 
Ohio St. 19, 4 N. E. 465 (1886) ; Feise v. Parkinson, 4 Taunt. 640 (1812) ; Ander- 
son v. Thornton, 8 Exch. 425 (1853). See 22 Harv. L. Rev. 134. 

1 See Knowlton v.-Moore, 178 U. S. 41, 47 (1900). 

2 It is agreed that the tax is not upon property. It has been said to be a 
tax upon the right to receive property. Jn re Inman’s Estate, 101 Ore. 182, 199 
Pac. 615 (1921); In re Corbin’s Estate, 107 Wash. 424, 181 Pac. 910 (1917). 
Upon the privilege of disposing of and succeeding to property. Frothingham v. 
Shaw, 175 Mass. 59, 55 N. E. 623 (1899). Upon the transmission of property. 
In re McKennan’s Estate, 25 S. D. 369, 126 N. W. 611 (1010). According to 
one court it is not strictly a tax, but a condition to the privilege of receiving 
the property. State v. Guinott, 275 Mo, 298, 204 S. W. 806 (1918). 

8 Where the taking of property by will or inheritance is thought to be a 
matter of inherent right, the tax is said to be based upon the state’s power to 
regulate the same. Nunnemacher v. State, 129 Wis. 190, 108 N. W. 627 (1906). 

4 See Cootry, ConstiruTIonAL LIMITATIONS, 7 ed., 520. 

5 Shwab v. Doyle, 42 Sup. Ct. Rep. 391 (1922); Knox v. McElligott, 42 Sup. 
Ct. Rep. 396 (1922). 

® Shwab v. Doyle, supra; Knox v. McElligott, supra; United States v. Field, 
255 U. S, 257 (1921); Com. v. Wellford, 114 Va. 372, 76 S..E. ory (1013); 
Executors of Eury v. State, 72 Ohio St. 448, 74 N. E. 650 (1905); Lambard, 
Appellant, 88 Me. 587, 34 Atl. 530 (1896); Matter of Seaman, 147 N. Y. 69, 41 
N. E. 401 (1895). 
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the statute takes effect after the death of the testator or intestate, 
but while the property is in the hands of an executor or administrator, 
it is generally held that the tax must be paid.’ The rights of legatees 
and distributees, as well as the moment of their vesting, are for the 
state, all-powerful here, to prescribe. Although rights may be said to 
accrue at the death, those who shall take, and what they shall take, 
remain to be determined. In the interest of the public order the state 
has assumed control of the property. Only when this control is re- 
linquished are the rights of beneficiaries irrevocably fixed. Until then 
the state law continues to operate. In return for this a tax may be 
exacted. The result must be otherwise in the case of real estate, title 
to which passes to the heir or devisee at once upon the death of the 
former owner. Under a subsequent statute no transfer tax can be 
collected, for there is then no operation of the state law to tax. (2) In 
another situation, a future interest in property has been created by 
irrevocable deed, or by will taking effect prior to the law under which 
it is sought to tax the vesting in possession of that interest. As ap- 
plied to a remainder vested in interest, such a tax is held to be invalid.°® 
The law has operated gratuitously to create vested rights. These 
cannot be diminished later under guise of an excise tax. Here are 
encountered state constitutional provisions. which forbid the taking of 
private property for public use without compensation.’° Furthermore, 
it has been intimated in the Supreme Court of the United States, that 
such a succession tax where there is no succession to tax would be pro- 
hibited by the Fourteenth Amendment."' It is equally difficult to sup- 
port the exaction as a tax on property.’? Clearly it was not intended to 





7 Cahen v. Brewster, 203 U. S. 543 (1906), s. c. sub nom. Succession of Levy, 
115 La. 377, 39 So. 37 (1905); Carpenter v. Pennsylvania, 17 How. (U. S.) 456 
(1854); Ss. c. sub nom. In re Short’s Estate, 16 Pa. St. 63 (1851) ; Succession of 
Stauffer, 119 La. 66, 43 So. 928 (1907), (but compare Succession of Popp, 146 La. 
464, 83 So. 765 (1919)); Gelsthorpe v. Furnell, 20 Mont. 299, 51 Pac. 267 (1897). 
Cf. Ferry v. Campbell, 110 Ia. 290, 81 N. W. 604 (1900). See Greason & Oris, 
INHERITANCE TAXATION, 3 ed., 37, 38. The tax is regarded as a legitimate inci- 
dent of the administration. Contra, Matter of Pettit, 65 App. Div. 30, 72 N. Y. 
Supp. 469 (1901), aff'd 171 N. Y. 654, 63 N. E. 1121 (1902). See Carter v. 
Whitcomb, 74 N. H. 482, 484, 69 Atl. 779, 781 (1908). Cf. 21 Harv. L. Rev. 435. 

8 See Herriott v. Potter, 115 Ia. 648, 89 N. W. or (1902). 

9 Matter of Pell, 171 N. Y. 48, 63 N. E. 789 (1902) ; Hunt v. Wicht, 174 Cal. 
205, 162 Pac. 639 (1917). See Lacey v. State Treasurer, 152 Ia. 477, 132 N. W. 
843 (1911). Cf. Matter of Lyon, 233 N. Y. 208, 135 N. E. 247 (1922) ; Murphy’s 
Estate, 182 Cal. 740, 190 Pac. 46 (1920). Massachusetts seems to take the oppo- 
site view. Minot v. Receiver-General, 207 Mass. 588, 93 N. E. 973 (1911); Att’y- 
Gen. v. Stone, 209 Mass. 186, 95 N. E. 395 (1911). These cases might be dis- 
tinguished. 

10 Matter of Pell, supra. This provision, in one form or another, is to be 
found in the Constitution of forty-seven states. See Lewis, Eminent Domatn, 
3 ed., §§ 9, 15-62. 

11 See Mr. Justice Holmes, dissenting, in Chanler v. Kelsey, 205 U. S. 466, 
479 (1907). In Nickel v. Cole 256 U. S. 222 (1921), this point was raised by 
counsel, but was not discussed in the opinion. Cf. Levy v. Wardell, 42 Sup. 
Ct. Rep. 395, 306 (1922). 

12 Matter of Pell, supra. In State v. Switzler, 143 Mo. 287, 331, 45 S. W. 
245, 253 (1897), the court, in discussing the validity of a proposed inheritance 
tax as a property tax, said: “.. . and it must be conceded that if it is a 
property tax it is unconstitutional, because it subjects this estate to an addi- 
tional property tax to that levied upon all other like property in the State for 
the same year, and is not levied in proportion to its value.” 
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be such. As a property tax it is discriminatory, for it imposes an added 
burden upon certain property already subjected to the normal prop- 
erty taxes.* Certainly a tax on property at rates graduated according 
to the new owner’s relationship to the former owner, and from which 
property might be exempt because owned by a lineal descendant of the 
former owner, would be anomalous.’* In a recent case,’ a contingent 
interest in personalty accrued to a beneficiary, under a trust deed re- 
serving a life estate to the settlor. Thereafter, but before the death of 
the settlor, there became effective a law making taxable this species of 
transfer. The tax was sustained.® This result should not be sup- 
ported on the ground that the interest was contingent — although there 
is authority for such a position.’ The. test of immunity from subse- 
quent taxation is not the technical vesting, but the accrual of rights 
which the state cannot take away without compensation.’* No further 
exertion of the state law is required to perfect a contingent interest 
once created tax-free; hence, there is nothing to tax. 

Results which may seem opposed to these views are reconcilable. It 
has been intimated that a gift mortis causa is taxable under a statute 
operative at the donor’s decease, although not at the time of the gift.’® 
Such gifts being in substance testamentary,”° this result is sound. 





18 This would be repugnant to constitutional provisions in the various states 
which aim to distribute the burden of property taxes equally over all property 
in the state, in proportion to its value. Cf. Ellis v. Frazier, 38 Ore. 462, 63 Pac. 
642 (1901); Smith v. Court of County Commissioners, 117 Ala. 196, 23 So. 141 
(1898). 

14 For the purposes of property taxation, these classifications might be so 
arbitrary as to conflict with the equal protection clause of the Fourteenth Amend- 
ment. 

15 Wieland’s Estate, 79 Lec. INTELL. 842 (Pa. C. P., 1922). For the facts 
of this case, see Recent Cases, infra, p. 628. 

16 The statute was interpreted to apply to the physical transfer from trustee 
to cestui que trust. However, it is difficult to differentiate an excise upon the 
coming into possession of one’s property from a property tax. See 32 Harv. L. 
Rev. 88; 35 Harv. L. Rev. 71-73. The objections to the tax as a property tax 
have been indicated. 

17 The tax is valid. Carter v. Bugbee, 92 N. J. L. 390, 106 Atl. 412 (1919). 
See Com. v. Herbert, 127 Va. 291, 103 S. E. 645 (1920). Contra, Matter of 
Smith, 150 App. Div. 805, 135 N. Y. Supp. 240 (1912). See Matter of Craig, 97 
App. Div. 289, 89 N. Y. Supp. 971 (10904), aff'd 181 N. Y. 551, 74 N. E. 1116 
(1905). Cf. McLain v. Pa. Co., 108 Fed. 618 (3rd Circ., t901). See 19 Harv. 
L. Rey. 121. In Wright v. Blakeslee, ror U. S. 174 (1879), a federal tax was 
exacted under the Act of 1864, in the case of a contingent interest accruing under 
a will in 1846, vesting in 1865. The constitutionality of the tax apparently was 
not questioned. The underlying principles of state and federal succession taxes 
are not the same. The United States does not confer the privilege of succession. 
But the transmission or receipt of property by death is a familiar object of 
the Congressional taxing power. See Knowlton v. Moore, supra, at 57, 58. 

18 Contingent future interests, whether legal or equitable, are “ property ” 
within the meaning of constitutional limitations upon legislative power to take 
private property. Brevoort v. Grace, 53 N. Y. 245 (1873); Green v. Edwards, 
31 R. I. 1, 77 Atl. 188 (1910). 

19 See Matter of Seaman, 147 N. Y. 60, 76, 41 N. E. 401, 403 (1895). Cf. 
Matter of Hodges, 215 N. Y. 447, 109 N. E. 559 (1915), where the gift was ir- 
revocable, though made in contemplation of death. 

20 A gift mortis causa becomes absolute only in the event of the donor’s death. 
It is in effect a legacy. See Tate v. Hilbert, 2 Ves. 111, 119 (17093). The per- 
sonal representative of the donor may, if necessary, apply the subject of the gift 
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If a person settles property in trust for himself for life with remainder 
over, and reserves full powers of revocation, the gift over, for 
purposes of taxation at least, may be regarded as effective only upon 
the settlor’s death.”* Property may be settled to the use of the 
settlor for life, reserving to the settlor a power in gross to appoint the 
remainder by will. In the absence of a statute making the appoint- 
ment taxable as such, the disposition of the property might be taxed 
as being testamentary, under a statute in effect.at the time of the 
settlor’s death.2? And if a statute makes the exercise of a power a tax- 
able transfer, it may be taxed, although the power was created before 
the statute went into effect.2* Even if the settlor is the technical 
source of the appointee’s title, the law must operate again, after the 
creation of the power, to make effectual its exercise. Therefore, a tax 
may properly be exacted for that privilege. 





RIGHTS OF BUYER UNDER AN “ OrpDER Notiry” Biiu oF Laprine. 
— Several recent decisions’ of the New York Appellate Division 
reach rather unsatisfactory results in construing important sections ” 
of the Personal Property Law. It is essential that.a proper under- 
standing be had of the nature of the parties’ rights where goods 
ordered by the buyer are shipped under an “ order notify ” bill of 
lading in the name of the seller. The courts have attached too great 
significance to the reservation of the legal title by the seller. It has 
been erroneously concluded that if the buyer refuses tender of the 
bill of lading, he is under no liability for the purchase price; * that 





to the payment of the donor’s debts. See Virgin v. Gaither, 42 Ill. 39 (1866). 
See WILLIAMS, PERSONAL Property, 6 ed., 441, 442; CHitps, PersonaL Property, 


12. 

21 Matter of Bostwick, 160 N. Y. 480, 55 N. E. 208 (1899). Cf. Matter of 
Dana Co., 215 N. Y. 461, 109 N. E. 557 (1915); Lines’s Estate, 155 Pa. St. 378, 
26 Atl. 728 (1893). See 35 Harv. L. Rev. 773. 

22 Crocker v. Shaw, 174 Mass. 266, 54 N. E. 549 (1899). The court decided 
this case on the ground that a tax on the vesting in possession of an interest 
created prior to the tax measure, is proper. It is conceived, however, that the 
decision might be rested on the basis su gested. 

23 Chanler v. Kelsey, supra; s. c. sub nom. Matter of Delano, 176 N. Y. 486, 
68 N. E. 871 (1903). 

1 Pottash v. Cleveland-Akron Bag Co., 197 App. Div. 763, 189 N. Y. Supp. 
375 (1921); Rosenberg Bros. v. Buffum Co., 199 App. Div. 482, 191 N. Y. 
Supp. 788 (1922); Kleinhans v. Canadian Pac. Ry. Co., 196 N. Y. Supp. 862 
(App. Div. 1922) ; Henderson Tire & Rubber Co. v. Wilson, 196 N. Y. Supp. 879 
(App. Div. 1922); Putnam-Hooker Co. v. Iron-Clad Overall Co. (App. Div. 
1922). For the facts of Kleinhans v. Canadian Pac. Ry. Co. supra, see 
Recent Cases, infra, p. 628. A Norte will appear in a subsequent number 
of this Review discussing the principles involved in Henderson Tire & Rubber 
Co. v. Wilson, supra, and Putnam-Hooker Co. v. Iron-Clad Overall Co., supra, 
= construe §146 of the New York Personal Property Law, not treated 
erein. 

2 See rorr N. Y. Laws c. 571, $$ 1or(2), 103(a), 144(1), 146, 156, 
“Property.” An additional section involved but not considered by the court 
is §114 (b). The corresponding sections of the Uniform Sales Act according 
to by laa numbering are: §$§ 20(2), 22(a), 63(1), 65, 76, “ Property,” 
and 33(b) 

3 Pottash v. Cleveland-Akron Bag Co., supra; Rosenberg Bros. v. Buffum 
Co., supra, reversed in 234 N. Y. 338, 137 N. E. 609 (1922). See also cases cited 
in note II, infra. 
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if the goods are damaged or destroyed in transit, the loss falls upon 
the seller; * and that the seller alone, as shipper-consignee, may bring 
suit against the carrier.° 

It must be emphasized that the buyer is the beneficial owner of 
the goods. A true analysis® is to consider the transaction as 
analogous to a sale to the buyer and an immediate mortgage back 
to the seller. In so regarding the relations of buyer and seller, the 
interests of all the parties are safeguarded. The seller can recover 
the purchase price,’ the buyer bears the risk of loss,* and can bring 
suit against the carrier for damage to the goods in transit. The 
Uniform Sales Act has adopted these views. Although the import 
of sections 20 (2),° 22 (a),’° and 63 (1) * leaves no room for doubt 





4 Willman Mercantile Co. v. Fussy, 15 Mont. 511, 39 Pac. 738 (1895); 
Graham v. Laird Co., 20 Ont. L. Rep. 11 (1909); Henderson v. Lauer, 28 
Cal. App. 909, 181 Pac. 811 (1919); Penniman v. Winder, 180 N. C. 73, 103 
S. E. 908 (1920). 

5 Dows v. Cobb, 12 Barb. (N.Y.) 310, 316, 317 (1851); St. Louis & S. F. 
R. R. Co. v. Allen, 31 Okla, 248, 120 Pac. 1090 (1912); McNeely & Co. v. 
Lake Shore & M. S. Ry. Co., 64 Ind. App. 363, 115 N. E. 954 (1917); Klein- 
hans v. Canadian Pac. Ry. Co., supra. Contra, Askew & Co. v. Southern Ry Co., 
1 Ga. App. 79, 58 S. E. 242 (1907); Nashville, C. & St. L. Ry. v. Abramson- 
Boone Produce Co., 199 Ala. 271, 74 So. 350 (1917); Watts v. Norfolk 
Southern R. R. Co., tro S. E. 582 (N. C., 1922), in which cases the buyer, 
as indorsee of the bill of lading, sued the carrier. The courts, in reaching the 
conclusion that the purchaser cannot sue, have been largely influenced by the 
erroneous notion that the risk of loss is upon the vendor-shipper, who has taken 
the bill of lading in his own name. See St. Louis & S. F. R. R. Co. v. Allen, 
supra. Another reason is to be found in the common law principle that choses 
in action are not assignable. Bills of lading constituted no exception. Cox v. 
Central Vermont R. R., 170 Mass. 129, 136, 49 N. E. 97, 100 (1898); Barnum 
Grain Co. v. Great Northern Ry. Co., 102 Minn. 147, 112 N. W. 1030 (1907). 
See also Witziston, Sates, § 426. The court in Askew & Co. v. Southern Ry. 
Co., supra, mentions as an additional reason the fact that a cause of action 
arising in tort is not usually assignable. But some courts which have denied 
the purchaser a recovery expressly admit that he could have sued the carrier 
under an assignment of the shipper’s cause of action. St. Louis & S. F. R. R. 
Co. v. Allen, supra; Kleinhans v. Canadian Pac. Ry. Co., supra. 

6 See Wittiston, SALEs, § 284. See also Samuel Williston, “The Progress 
of the Law, 1919—1920, Sales,” 34 Harv. L. Rev. 741, 751. 

7 As a corollary, the buyer may maintain an action for the goods them- 
selves, if the seller, when the price is tendered, wrongfully refuses to deliver them. 
See WixxisTon, SALEs, § 284, note 80. 

8 And he also profits by his beneficial ownership. As to risk of loss, see 
Wruiston, SALES, §§ 300 et seg. See also, Samuel Williston, supra, 34 Harv. 
L. REv. 741, 750-760. 

® According to § 20 (2), the seller’s property in goods shipped under a bill 
of lading to his own order, where but for the form of the bill the property 
would have passed to the buyer on shipment, is not absolute, but is deemed a 
qualified property interest in the nature of a security title. The beneficial 
ownership is in the buyer. See Wuiston, SALes, §§ 281-284, especially § 284. 
See also Samuel Williston, supra, 34 Harv. L. Rev. 741, 751-752. 

10 § 22 (a) “ Where delivery of the goods has been made to the buyer, or to 
a bailee for the buyer, in pursuance of the contract and the property in the 
goods has been retained by the. seller merely to secure performance by the 
buyer of his obligations under the contract, the goods are at the buyer’s risk 
from the time of such delivery.” 

11 Section 63(1) is designed to enable the seller to maintain an action 
for the price of the goods where the beneficial interest in the same has passed 
to the buyer, and the latter wrongfully refuses to pay according to the terms of 
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that the buyer is the proper plaintiff in an action against the carrier 
for damages in transit, section 33 (b) ** expressly so provides. On 
payment of the draft and indorsement of the bill of lading to him, 
the buyer is invested with such rights** against the carrier as the 
seller-consignee had."* 

Even in those jurisdictions where the Sales Act *® is not in force, 
it is possible to reach this same result on the theory that the pay- 
ment of the draft, indorsement of the bill of lading, and delivery of 
the goods operate as a consummation of the sale and an assignment 
of the consignor’s rights against the carrier.° Furthermore, it would 
not be unreasonable to regard the present owner of the goods as the 
beneficiary of the contract of carriage, and thus the real party in 
interest. In any event, the buyer should be allowed to take an 
assignment of the seller’s claim against the carrier and then bring 
suit in his own name.*’ For the courts to refuse to sanction such 





the contract. Unfortunately, the word “property” as used in this subsection 
is ambiguous. The context indicates that it means the buyer’s interest in goods 
shipped under a contract of the sort under discussion. But in view of § 76 
which defines “ property” as “the general property in goods, and not merely 
a special property,” the Appellate Division of the New York Supreme Court 
has held that subsection (1) of section 63 does not. permit a recovery for the 
price unless the legal ownership has passed to the buyer. Pottash v. Cleveland- 
Akron Bag Co., supra, note 1; Rosenberg Bros. v. Buffum Co. supra, note 1. 
But see Glanzer v. Armsby Co., 100 Misc. 476, 165 N. Y. Supp. 1006 (1917). 
This conclusion, however, is unsound and is at variance with other de- 
cisions under the Act. Lipschitz v. Napa Fruit Co., 223 Fed. 698 (2nd Circ., 
1915); Bartley Co. v. Lee, 87 N. J. L. 10, 93 Atl. 78 (1915) (conditional sale). 
See also Edward A. Craighill, Jr., “Sales of Goods on C. I. F. Terms,” 6 
Va. L. REv. 229, 238, 239. It would follow from such a holding that a con- 
ditional seller cannot sue for the price. And, furthermore, in view of § 22 (a), 
the price should be recoverable despite the seller’s retention of legal title. Other- 
wise we are confronted with the anomalous result that a seller can recover the 
price when the goods are lost, yet not when they are tendered. In answer to 
the argument that § 76 explicitly defines “property” as the “ general .property 
in goods,” it is sufficient to remark that the definitions of that section are 
applicable only where the context does not require otherwise. Fortunately, the 
New York Court of Appeals has just recently reversed the Appellate Division. 
Rosenberg Bros. v. Buffum Co., 234 N. Y. 338, 137 N. E. 609 (1922). 

12 The provisions of the Uniform Bills of Lading Act §32(b) and the 
Pomerene Act, 39 Stat aT L. 538, §31(b) are similar to those of §33(b) of 
the Sales Act. And the Uniform Warehouse Receipts Act has a corresponding 
provision to the effect that the negotiation of the document carries with it the 
direct obligation of the warehouseman who issued it. See Wutuiston, SALEs, 
§ 426, note 23. As to the difference between the American Acts and the English 
Bills of Lading Act, see note 13, infra. ~ 

13 It is to be carefully noted that the obligations of the carrier alone are 
transferable under this subsection. The Act intentionally does not mention any 
assignment of the shipper’s obligations by indorsement of the bill of lading to 
the buyer. Herein the American Act differs from the English. See Buus oF 
Lapinc Act, 18 & 19 Vict. c. 111, §1. 

14 Watts v. Norfolk Southern R. R. Co., r10 S. E. (N. C.) 582 (1922). 

15 Or the corresponding provision of the Bills of Lading Act. For an 
application of the provision in the Georgia Code, see Askew & Co. v. Southern 
Ry. Co., 1 Ga. App. 79, 58 S. E. 242 (1007). 

16 In Askew & Co. v. Southern Ry Co., supra, the court emphasized the fact 
that it was proceeding on the theory that the plaintiff’s cause of action sounded 
in contract and not tort. 

17 This is recognized in St. Louis & S. F. R. R. Co. v. Allen, supra, and also 
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an assignment would deprive the buyer of practically all remedy. 
After receiving payment of the draft, the consignor no longer is in- 
terested in suing for damages.'* It was the injustice of this situa- 
tion which section 33 (b) of the Sales Act was designed to remedy. 





DIsPosAL OF SURPLUS HELD BY AN ANCILLARY ADMINISTRATOR. — 
It is a rule not only of Anglo-American but of international law that 
the distribution of “ moveables” is governed by the lex domicilii,' 
subject to the rights of creditors at the situs. So where a testator 
dies leaving personal property in a foreign jurisdiction, and ancillary 
letters of administration are there taken out, the administration 
takes place according to the law of the forum;* and any 
subsequent distribution according to the law of the domicil 
at the time of the testator’s death.* The primary object of 
such ancillary administration has been said to be the protection 
of local creditors;* and a few courts have held that none but the claims 
of such creditors may be entertained.*°. The majority, however, admit 
all creditors,’ and, if the whole estate be insolvent, allow the claimants 
before it only to share pro rata with the others.* After the settle- 
ment of the ancillary estate, any surplus should be sent to the domicil 
for distribution.® Although there was once authority for the view 
that such a course was imperative,’® since Mr. Justice Story’s famous 
decision *? the law is settled that it lies within the court’s discretion 
whether itself to distribute the assets according to the domiciliary law 





in Kleinhans v. Canadian Pac. Ry. Co., supra, although in the latter case § 33 
(b) of the Sales Act can be applied. But see Askew & Co. v. Southern Ry. 
Co., supra, where the statement is made that a cause of action arising in tort 
is not usually assignable. 

18 See Watts v. Norfolk Southern R. R. Co., supra, note 14. 

1 See, Story, Conriict or Laws, 7 ed., § 376; Dicey, THe Law or Domicn, 
156. 
; 2 Smith v. Bank of Georgetown, 5 Pet. (U. S.) 518 (1831). See Story, op cit., 

524. 

3 See note 2, supra. 

* Lynch v. Paraguay, 2 P. & D. 268 (1871); Im re Aganoor’s Trusts, 64 L. J. 
Ch. 521 (1895). 

5 McCully v. Cooper, 114 Cal. 258, 46 Pac. 82 (1896). 

6 Hunt v. Fay, 7 Vt. 170 (1835), but see Prentiss v. Van Ness, 31 Vt. 05 
(1858) ; Shegogg v. Perkins, 34 Ark. 117 (1879). See also Barry’s Appeal, 88 Pa. 
St. 131 (1878), holding that a creditor whose domicil is the same as the testator’s 
may not sue in the ancillary jurisdiction. Cf. Middleby’s Estate, 249 Pa. St. 203, 
94 Atl. 820 (1915). 

7 DeSobry v. Decaistre, 2 Harr. & J. (Md.) 191 (1807); Dawes v. Head, 3 
Pick. (Mass.) 128 (1825) ; Hopper v. Hopper, 125 N. Y. 400, 26 N. E. 457 (1801) ; 
Wiison v. Hartford Ins. Co., 164 Fed. 817 (8th Circ., 1908); In re Kloebe, 28 
Ch. D. 175 (1884). 

8 Davis v. Estey, 8 Pick. (Mass.) 77 (1829); Goodali v. Marshall, 11 N. H. 
88 (1840); Hayes v. Cecil, 16 Lea (Tenn.) 160 (1885). Cf. Miner v. Austin, 
45 Ia. 221 (1876). 

® See Fay v. Haven, 3 Metc. (Mass.) 100, 114 (1841). 

10 Richards v. Dutch, 8 Mass. 506 (1812); Jennison v. Hapgood, 10 Pick. 
(Mass.) 77 (1830); Young v. Wittenmyre, 123 Ill. 303, 14 N. E. 869 (1886) 
(semble). But ’see Welch v. Adams, 152 Mass. 74, 25 N. E. 34 (1890). 

11 Harvey v. Richards, 1 Mason, 381 (Circ. Ct., D. Mass., 1818). 
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or to transmit them.’* This discretion will be exercised only where 
it tends to promote justice and convenience,'* as where all the inter- 
ested parties are before the court,’* or where there are no debts, and 
local distribution will avoid the expense of double administration ;*® 
or, in general, to avoid unnecessary circuity..° Nevertheless, in the 
absence of some such justifying circumstance the law requires the 
assets to be transmitted. If there are any debts at the domicil, courts 
will even order local land to be sold and the proceeds transmitted.*” 

In view of these authorities, a recent decision of the Court of Ap- 
peal ‘* seems difficult to understand. The court refused to send the 
surplus over to New York, the testator’s domicil, because the American 
debts were by statute barred in England; and distributed the fund 
to the residuary legatees, all of whom lived in England. The only 
theory upon which the case can be explained is that, the payment of 
debts being controlled by the /ex fori,’® the British law closed its eyes 
to the existence of the debts locally barred, and itself distributed the 
estate, the beneficiaries being all before it. The result is unfortunate, 
and the action clearly an abuse of discretion. Indeed, in such situa- 
_ tions transmission is hardly discretionary, almost compulsory,?° on 
general principles of equity as well as comity. In recognition of this, 
our courts have been most eager to transmit if domiciliary creditors 
may be at all prejudiced by local distribution.** 





ForEIGN Liqguor-SHrps OUTSIDE THE TERRITORIAL Bett. — The 
problem in maintaining national prohibition presented by liquor-laden 
ships of foreign registry which hover beyond the three-mile limit is 





12 Spraddling v. Pipkin, 15 Mo. 118 (1851); Lawrence v. Kittredge, 21 Conn. 
577 (1852); Fretwell v. McLemore, 52 Ala. 124 (1875) ; Hayes v. Pratt, 147 U. S. 
557 (1892); Ewing v. Orr-Ewing, 10 A. C. 453 (1885), disapproving contrary 
dictum in Enohin v. Wylie, 10 H. L. C. 1, 13 (1862). A statute substituting the 
lex fori for the lex domicilii in distribution abolishes ancillary administration 
completely. Partee v. Kortrecht, 54 Miss. 66 (1876). 

13 Suarez v. New York, 2 Sandf. Ch. (N. Y.) 173 (1844); Jones v. Gerock, 
6 Jones Eq. (N. C.) 190 (1861); Graveley v. Graveley, 25 S. C. 1 (1885). 

14 Harvey v. Richards, supra; Cassilly v. Meyer, 4 Md. 1 (1853); Gaines’ 
Succession, 46 La. Ann. 252, 14 So. 602 (1894). 

15 Fretwell v. McLemore, supra; Matter of Braithwaite, 19 Abb. N. Cas. 
(N. Y.) 113 (1887). 

16 Cf, Gibson v. Dowell, 42 Ark. 164 (1883). 

17 In re Gable, 79 Ia. 178, 44 N. W. 352 (1890); Dow v. Lillie, 26 N. D. 512, 
144 N. W. 1082 (1914). But cf. Smith v. Smith, 174 Ill. 52, 50 N. E. 1083 (1808). 

18 Jy re Lorillard, [1922] 2 Ch. 638. For the facts of this case see RECENT 
Cases, infra, p. 617. 

19 See note 2, supra. 

20 See Despard v. Churchill, 53 N. Y. 102, 199 (1873). 

21 Gravillon v. Richard, 13 La. 293 (1839); Sanford v. Thompson, 18 Ga. 554 
(1855); where, as in the principal case, the debts were barred by statute at the 
situs, and transmission was the more readily ordered; Despard v. Churchill, 
supra; Troxell’s Estate, 15 Montg. Co. L. Rep. (Pa.) 29 (1899). 
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raised by a test case* now pending appeal to the Supreme Court. 
Exceptions to the jurisdiction were overruled in the District Court. 
The statute now in force, approved three days after the decision in the 
principal case, provides that a master who, without a permit, allows 
goods to be unladen from his vessel, whether or not bound to the 
United States, within four leagues of the coast, subjects himself to 
liability for a fine and the vessel and goods to forfeiture.2 The facts 
in The Grace and Ruby are clearly within these terms. There are, 
however, a number of cases arising under the earlier statutes * whose 
disposition depends on the result of this appeal.* Under these stat- 
utes the vessel could be forfeited only if, at night, her goods to the value 
of $400 ° were unladen or delivered from the ship “ within the United 
States.” ® Clearly transportation to shore via the gang-plank is such 
an unlading. It is not necessary, however, that the ship herself should 
be within the territorial waters to commit a crime therein.’ The ship, 
although it lie well beyond the three-mile limit,® would come within 
the statute if both her crew and her small boats carry the contraband 
ashore, and probably if either the crew or her small boats participated.® 





1 The Grace and Ruby, 283 Fed. 475 (D. Mass., 1922). For the facts of this 
case, see Recent Cases, infra, p. 615. See N. Y. Tres, Sept. 21, 1922; ibid, 
Sept. 29, 1922. See 32. Vare L. J., 250. 

2 See the “ Tariff Act of 1922,” Public Act No. 318, 67 Cong., approved Sept. 
21, 1922, § 586. 

“ There is a “saving clause” in the Tariff Act, supra, § 641. 

4 See N. Y. Trmes, Nov. 11, 1922. 

; 5 See Act of March 2, 1799, c. 22, § 50, 1 Stat. at L. 665, U. S. Comp. Srar., 
5565. 

6 See Act of June 26, 1884, c. 121, § 25, 23 Star. at L. 59, U. S. Comp. Srar., 
§ 5563. If a vessel bound for the United States arrived within four leagues of 
the coast and unladed any part of her cargo without a permit, the unladen cargo 
was forfeited and the master and mate of the vessel were fined $1,000 each. 
See Act of March 2, 1799, c. 22, §27, 1 Stat. aT L. 648, U. S. Comp. Srar., 
$5555. Cf. 9 Geo. II, c. 35, $23 (1736); 39 & 40 VIcT., c. 36,§179 (1876). If 
the illegal unlading was into a second vessel, the second vessel was forfeited and 
its master and every person aiding in the operation was fined treble the value 
of the merchandise. See Act of March 2, 1799, c. 22, § 28, 1 Srat. aT L. 648, 
U. S. Comp. Srat., § 5556. To avoid a duplication of penalty, the better view 
seems to be that § 27 and § So of this act, see note 5, supra, were not concurrent. 
United States v. The Hunter, Fed. Cas. No. 15,428 (Circ. Ct., D. N. J., 1806) ; 
The Active, Fed. Cas. No. 33 (D. Ore., 1866). But see The Industry, Fed. Cas. 
No. 7,028 (Circ. Ct., D. Mass., 1812), approved in the principal case. However, 
since § 27 applied only to ships bound to the United States (a fact which the 
court in the principal case seems to have overlooked) it was inoperative in the 
cases under discussion, and § so clearly applied. The above statutes and those 
in note 5, supra, apply only to seizures prior to Sept. 21, 1922. They are re- 
pealed by the Tariff Act of 1922, § 642. Indictment did, and still does lie in these 
cases for. conspiracy to violate the revenue laws. See Act of March 4, 1909, c. 321, 
§ 37, 35 Stat. aT L. 10096, U. S. Comp. Srat., § 10,201, and note 42 thereto. 

7 See 1 WHarTon, CrrmINaL Law, 11 ed., § 324. 

8 United States v. The Jane Gray, 77 Fed. 908 (N. D. Cal., 1896) ; The Tenyu 
Maru, 4 Alaska, 129 (1910). See Piccott, NATIONALITY, 39-45. 

® In the principal case three members of the crew aided in navigating the 
small boat ashore, a dory of the “Grace and Ruby” being carried in tow. The 
case was argued for the United States on the basis that only the crew partici- 
pated. Although the decision mentions that both the crew and a small boat 
of the ship were involved, it does not stress that point. The courts might apply 
a test of functional identity, and consider small boats coming out from shore to 
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Assuming that a statute has been violated, rendering the ship liable 
to forfeiture, the question then arises whether. a seizure made beyond 
the limit to which the revenue authority extends '° prevents the court 
from acquiring jurisdiction.‘ In forfeiture proceedings the ship is 
held by the court under the arrest of the marshal, a judicial officer, 
made after the ship is in port,’ not under the seizure made by the 
revenue officer, an agent of the executive department.'* In criminal 
cases ** “that the accused is in court is sufficient to require him to 
answer the indictment against him ”;'® and-the fact that he has been 
kidnapped from another jurisdiction in violation of the territorial rights 
of a foreign sovereign, by a private person *® or by an officer of the 
indicting state,’ does not entitle him to release on a writ of habeas 
corpus,'* and gives him no defense to an indictment.*® The criminal 
by crossing a boundary line secures no immunity from punishment as 





take the liquor as pro hac vice the ship’s boats. But see N. Y. Times, Sept. 21, 
1922. However, for the present at least, no such case will arise. Recent orders 
from the Secretary of the Treasury have directed that all ships of foreign registry 
seized beyond the three-mile limit be released unless their own small boats were 
used to carry the contraband ashore. See N. Y. Times, Nov. 11, 1922. 

10 Under the Tariff Act of 1922, customs officers may go on board a vessel, 
whether bound for the United States or not, within four leagues of the coast, to 
search the vessel and seize her if she or any part of the cargo imported by or on 
board of her is liable to forfeiture. See Public Act No. 318, 67 Cong., approved 
Sept. 21, 1922, §581. This statute would have been conclusive in The. Grace 
and Ruby, supra, where the seizure was made less than four miles from shore. 

11 Proceedings on seizures made on the high seas may be prosecuted in any 
district into which the property so seized may be brought. See Act of March 3, 
IgII, c. 231, § 46, 36 Star. at L. 1100, U. S. Comp. Srar., § 1027. 

12 See 2 Opp. Atry. GEN. 497, 408 (1832). Of course, if the marshal’s arrest 
is illegal, the court has no jurisdiction. The Hungaria, 41 Fed. 109 (D. S. C., 
1889). Cf. The Diisseldorf, [1919] P. 245. See 33 Harv. L. Rev. 612. If it 
be conceded that the court’s jurisdiction depends, not on the marshal’s arrest, but 
on the seizure by the executive department, the legality of that seizure is put in 
issue. Seizures subsequent to Sept. 21, 1922, rest on § 581 of the Tariff Act of 
1922, note 10, supra. Seizures prior to that date rest on the construction of a 
statute requiring customs officers to make seizures “as well without as within 
their respective districts.” See Act of March 2, 1799, c. 22, § 70, 1 Star. aT L. 
678, U. S. Comp. Stat., §5775. That this section does not give authority be- 
yond the territorial jurisdiction seems clear from the fact that Congress con- 
sidered it necessary to make express provisions for extraterritorial authority in 
another section of the same statute. See Act of March 2, 1799, c. 22, § 54, 1 Star. 
at L. 668, U. S. Comp. Sgart., § 5770. 

13 The Ship Richmond, 9 Cranch (U. S.) 102 (1815); The Tenyu Maru, 4 
Alaska, 129 (1910). ; 

14 In civil cases fraud or coercion by the plaintiff in bringing the defendant 
into the jurisdiction is cause for setting aside the service of process. Townsend 
v. Smith, 47 Wis. 623, 3 N. W. 430 (1879). 

15 Ex parte Davis, 51 Tex. Crim. R. 608, 609 (1907). There is a single ex- 
ception to this rule. A defendant who has been brought into the jurisdiction 
by extradition is immune from indictment for any crime other than that for which 
he was extradited, until he has had a reasonable time to quit the jurisdiction. 
United States v. Rauscher, 119 U. S. 407 (1886). This rule is not inconsistent 
with Ker v. Illinois, infra. Both cases were decided on the same day. 

16 Dow’s Case, 18 Pa. St. 37 (1851). 

17 Ex parte Scott, 9 B. & C. 446 (1829). 

18 Ex parte Scott, supra. 

19 Ker v. Illinois, rro Ill. 627 (1884), aff'd 119 U. S. 436 (1886). “ However 
deep the outrage, Napoleon had legal jurisdiction over the Duc d’Enghein,” per 
counsel for the United States in The Grace and Ruby, supra. 
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against the state in which he has committed a crime.?° He procures 
no answer to a criminal charge from the fact that he has suffered a 
civil wrong and that his captor may be criminally punishable.** He 
cannot set up as a violation of his personal rights the infringement 
of the sovereignty of the state upon whose territory the arrest was 
made.*? Forfeiture proceedings have the characteristics of both civil 
and criminal actions.?* But it has consistently been held that, con- 





20 See State v. Brewster, 7 Vt. 118, 121 (1835); Kingen v. Kelly, 3 Wyo. 
566, 570 (1891). 

21 State v. Smith, 1 Bailey L. (S. C.) 283, 292 (1829). 

22 Mahon v. Justice, 127 U. S. 700, 712 (1887); State v. Brewster, supra. 
But in Pennsylvania the courts hold that on principles of international comity 
the prisoner must be released on the demand of the sovereign whose territory 
has been violated. Commonwealth v. Shaw, 6 Crim. L. Mag. (Pa.) 245 (1885). 
See Dow’s Case, 18 Pa. St. 37, 39 (1851). The better opinion is contra, Mahon 
v. Justice, supra. It seems strange that it has never been urged against the 
court’s jurisdiction that the assumption of jurisdiction might prove such an 
aggravation and ratification of the original infringement of sovereignty as to 
constitute a casus belli. Such is the argument against the assumption of juris- 
diction over the public ships of a foreign sovereign. The Maipo, 259 Fed. 367, 
368 (S. D. N. Y., 1919). The reasoning may be related to that suggested in 
note 26, infra. 

23 The status of proceedings for the forfeiture of property seems to have 
been only fragmentarily considered. Decisions on the question are hopelessly 
irreconcilable. An attempt to establish that such proceedings are criminal or 
civil according to the particular statute under which they are instituted is frus- 
trated by the broad language of the cases; and by the fact that the same statute 
is often endowed by the courts with both civil and criminal characteristics. 
Compare Boyd v. United States, 116 U. S. 616 (1885), with United States v. 
Zucker, 161 U.S. 475 (1895); Snyder v. United States, 112 U. S. 216 (1884) 
with Pettigrew v. United States, 97 U. S. 385 (1878). 'The nearest approach 
to a general rule which can be drawn from the cases is that a forfeiture pro- 
ceeding is a civil action with certain criminal aspects. Forfeiture proceedings 
were appealable to the Supreme Court when, by statute, the decision of the 
Circuit Court in criminal cases was final. United States v. La Vengeance, 3 
Dallas (U. S. 297) (1796). ‘They need not be tried before a jury under a 
statute exempting only civil causes in admiralty from jury trial. Whelan v. 
United States, 7 Cranch (U. S.) 112 (1812). They are considered civil causes 
under other statutes and constitutional provisions. Pettigrew v. United States, 
07 U.S. 385 (1878) ; State v. Intoxicating Liquor, 82 Vt. 287, 73 Atl. 586 (1909). 
The proceedings may be instituted by libel, but not by indictment. See State 
v. Barrels of Liquor, 47 N. H. 369, 374 (1867). Depositions are admissible as 
evidence, the owner of the property not being entitled to be confronted with the 
witnesses against him. United States v. Zucker, 161 U. S. 475 (18095). The 
state need not prove its allegations beyond reasonable doubt. The Good Temp- 
lar, 97 Fed. 651 (D. Mass., 1899). The state may except and appeal. Barnacoat 
v. Six Quarter Casks of Gunpowder, 1 Metc. (Mass.) 225 (1840). On the other 
hand, an owner whose property is involved in forfeiture proceedings is entitled 
to the protection of the Fifth Amendment as in a criminal action. Boyd v. 
United States, 116 U. S. 616 (1885). Again, the courts apply the criminal law 
rule that a general verdict on several counts seeking one object must be upheld 
if one count is good. Snyder v. United States, 112 U. S..216 (1884). And the 
criminal rule ‘is preferred over the civil as to the effect upon the jurisdiction of 
the court of an illegal arrest or seizure. The Ship Richmond, 9 Cranch (U..S.) 
102 (1815). Cf. 9 George II, c. 35, $34 (1736). 

On principle forfeiture proceedings would seem to be criminal. The action is 
brought by the state. The forfeiture “is not in the nature of compensation for 
an injury sustained, but is designed as a punishment for a wrong done to the 
community.” See U. S. v. La Vengeance, 3 Dallas (U. S.) 297, 299 (1706), 
State v. Keenan, 57 Conn. 286, 289, 18 Atl. 104 (1889). See BisHop, Criminal 
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formable to criminal practice, the court will not go behind a valid 
arrest by its marshal to scan the means by which the ship was brought 
within the jurisdiction,** even though the ship is of foreign registry.*® 
The reasoning upon which the criminal cases are based seems equally 
applicable to forfeiture proceedings in admiralty. This rationale would 
be satisfactorily conclusive of the jurisdictional problem.?¢ 

Apart from the jurisdictional problem stands the international polit- 
ical question.2* Our State Department has always upheld a strict 
three-mile limit.2* A small group of early cases discussing the sub- 





Law, 8 ed., $32. Forfeiture proceedings being actions in rem, the element lack- 
ing is a person defendant. See State v. Barrels of Liquor, 47 N. H. 369, 375 
(1867). The tendency to personify the ship might conceivably have been ex- 
tended to supply a person defendant and turn maritime forfeitures into pure 
criminal actions. Although this has never been done, to consider the lack of 
this element as conclusive seems an unjustified exaltation of form over substance, 
the owner of the property being the real defendant. 

24 The Ship Richmond, supra. See The Merino, 9 Wheat. (U. S.) 301, 403 
(1824). 

25 The Tenyu Maru, 4 Alaska 129 (1910). 

26 In the brief submitted by the United States in the principal case, it was 
argued, that the jurisdiction of the court cannot be put in issue because the 
validity of the seizure is a political question. The court seemed to favor this 
view. See The Grace and Ruby, 283 Fed. 475, 478 (D. Mass., 1922). This con- 
tention is based on the authority of Jn re Cooper, 143 U. S. 472 (1891); The 
James G. Swan, 50 Fed. 108 (D. Wash., 1892); The Kodiak, 53 Fed. 126 (D. 
Alaska, 1892). Cf. The La Ninfa, 75 Fed. 513 (oth Circ., 1896). It is sub- 
mitted that the authority cited does not support the proposition. In those cases 
ships far beyond the three-mile limit were seized by order of the executive de- 
partment for violations of the fur-seal laws committed as far as 59 miles from 
land in the Behring Sea. At the period when those cases arose, the United States 
was contending that she had sovereignty over the Behring Sea within 100 miles 
of American shores. These seizures were made under a statute making certain 
acts criminal “ within the dominion of the United States in the waters of Behring 
Sea.” See Act of March 2, 1889, 25 Stat. aT L. 1009. From the contemporary 
contentions of the State Department and from the wording of the statute, it was 
evident that the order from the executive department to the revenue cutter to 
make a seizure for the prohibited acts known to have been committed 59 miles 
from land was an implied assertion to the court that the United States had 
sovereignty over those waters. It is settled law that assertions of sovereignty 
over any part of the earth’s surface by the executive department is conclusive 
on the courts. Jones v. United States, 137 U. S. 202 (1890). See 35 Harv. L. 
Rev. 607. The courts in the three cases went precisely on this ground. See 
In re Cooper, supra, at 503. In the liquor-ship cases the executive seizures can- 
not be construed as an assertion of sovereignty. No such statute exists as in 
the Behring Sea Cases and sovereignty beyond the three-mile limit is not a 
moot point. That it had claimed sovereignty beyond the three-mile limit 
would doubtless surprise the executive department. The doctrine of In re 
Cooper may be extended by the courts, but as it exists it cannot cover the 
liquor-ship cases. 

27 See Quincy Wright, “The Prohibition Amendment and International Law,” 
7 Minn. L. Rev. 28, 36. 

28 See Mr. Fish, Sec. of State, to Sir Edward Thornton, Br. Min., Jan. 22, 
1875, 1 For. Ret. (1875) 640, 1 Moore, Dic. or Int. L. 731; Mr. Evarts, Sec. 
of State, to Mr. Fairchild, Min. to Spain, March 3, 1881, (1881) For. REL. 1051. 
See also Pres. Grant, Annual Message, Dec. 1, 1873, 2 Moore, Dic. or Int. L. 
897-808. 

Similarly, “ His (British) Majesty’s government have consistently opposed any 
extension of the limit of territorial waters.” See Mr. Geddes, Br. Amb., to Mr. 
Hughes, Sec. of State, Oct. 13, 1922, N. Y. Tumes, Oct. 17, 1922. 
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ject are very much confused.*® It seems clear that any peace-time 
seizure beyond the orthodox territorial belt is a technical violation of 
the sovereignty of the state of registry.*° But states ordinarily do 
not assert their technical claims in opposition to reasonable measures 
taken to uphold customs laws.*t Whether states may now, as of 
right, take such reasonable measures is a close question. International 
law is plastic. One method of its modification is general and long 
continued acquiescence in new claims recognized as just. It is ques- 
tionable whether seizures of hovering ships have graduated from the 
class of tolerated actions in excess of international rights to that of 
proceedings sanctioned by international law. It seems that the acqui- 
escence has not been so general as to support the latter view.*? How- 
ever, states habitually exercise self-protective rights in the high seas;** 
other states customarily acquiesce, although they reserve the right to 
object ** and occasionally demand reparation for a seizure.** Further- 





29 Church v. Hubbart, 2 Cranch (U. S.) 187 (1804); Rose v. Himely, 4 
Cranch (U. S.) 241 (1808); Hudson v. Guestier, 6 Cranch (U. S.) 281 (1810). 
It is by no means clear that the cases raised the question of the validity of the 
seizures therein in international laz. See WHEATON, INTERNATIONAL Law, 8 ed. 
(Dana), §179, note 108. Even if the cases raised the point some of the judges 
considered that the court was not competent to deal with it. See Hudson v. 
Guestier, supra, at 284. The conclusions reached were obscure even to the Chief 
Justice who sat on all three cases. See Hudson v. Guestier, supra, at 285. For 
a discussion of these cases, see 15 Fur SEAL ARBITRATION PROCEEDINGS, 128-131 
(1893). 

30 “Tn no such case by international law could it (a ‘hovering act’) be 
maintained as of right against an objecting nation.” Per Sir Charles Russell, in 
13 Fur Seat ARBITRATION PROCEEDINGS, 1076 (1893). See Mr. Evarts, Sec. of 
State, to Mr. Foster, April 19, 1879, 1 Moore, Dic. or Int. L. 731, 2 Am. J. Inv. 
L. 391 (1908). But'see 15 Fur SEAL ARBITRATION PROCEEDINGS, 128-135. 

81 See Church v. Hubbart, 2 Cranch (U. S.) 187, 234, 235 (1804). See also 
13 Fur SEAL ARBITRATION PROCEEDINGS, 1076, 10709. 

82 See Twiss, Law or Nations, 2 ed., §190; 1 WESTLAKE, INTERNATIONAL 
Law, 175; 1 Pirt Cospett, Cases AND Oprtnions oN Int. Law, 3 ed., 140; I 
Puititrmore, Como. Int. Law, 3 ed., 276. But see 1 OPPENHEIM, INTERNATIONAL 
Law, 3 ed., 340; 1 Hype, InteRNaTIonaL Law, 420. Cf. Witson, INTERNATIONAL 
Law, 99. 

83 See Manchester v. Massachusetts, 139 U. S. 240, 258 (1890). The United 
States claims customs rights four leagues from shore. Tariff Act of 1922, supra, 
§§ 581, 586. France enforces her revenue laws within four leagues, and Spain 
within six miles. See Impart-Latour, LA MER TERRITORIALE, 231, 233. Russia 
asserted a zone 14 miles from land in 1910, but renounced the position on the 
protest of Great Britain. See (1912) For. Rex., 1289. Although Great Britain 
formerly assumed a right to dictate action within four leagues of British shores 
to British and foreign ships alike, 9 George II, c. 35, § 23, she now claims no 
rights over ships, not British, more than one league from shore. Customs Con- 
SOLIDATION AcT, 1876, 39 & 40 VICT., c. 36, § 170. 

84 Qn June 26, 1922, Secretary Hughes: proposed that Great Britain and the 
United States enter a treaty, under which the authorities of each government 
would be authorized to search vessels of the other to the extent of 12 miles from 
shore. By note of Oct. 13, 1922, the offer was declined. See N. Y. Trmes, Oct. 
17, 1922. The Lonpon Times editorially characterized Mr. Hughes’ proposal as 
a “tall order” calling for “fussy interference” in behalf of the “crankiest piece 
of crank legislation known in modern times.” See Lonpon Times, July 30, 
1922. 

35 Japan called China to task and received an apology, damages, and indemnity, 
and punishment of the offending naval officer for such a seizure in 1908. See 
The Tatsu Maru, 2 Am. J. Int. L. 301. 
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more, states are not solicitous to protect nationals professionally en- 
gaged in the violation of the laws of a friendly sovereign.** The 
United States may expect toleration of reasonable extra-territorial 
measures to maintain prohibition.*’ 





RECENT CASES 


ADMIRALTY — INTERNATIONAL LAW—SEIzURES BEYOND THREE-MILE 
Limit.—A British ship on a voyage between British ports stood four 
miles off Salem, Massachusetts, and sent more than 400 dollars worth of 
liquor ashore at night in a launch sent out for the purpose. Members of 
the ship’s crew went ashore in the launch, and a dory of the ship was carried 
in tow to aid in the smuggling. The ship was seized, never having come 
within the three-mile limit, and was brought to port. Following the filing 
of a libel by the United States for forfeiture under the revenue laws, the 
ship was arrested in port by the United States marshal. (23 Srar. at L. 59.) 
Exceptions to the jurisdiction were filed. Held, that the ship had illegally 
unladed within the United States, and that the seizure was not in excess of 
the authority of the Treasury Department. Exceptions overruled. The 
Grace and Ruby, 283 Fed. 475 (D. Mass.). 

For a discussion of the principles involved, see Notes, supra, p. 609. 


BANKRUPTCY — JURISDICTION OF FEDERAL CouRTS — COUNTERCLAIM BY 
TrusTEE AGAINST CREDITOR’s CLatmM.— To an unliquidated contract claim 
against a bankrupt estate, the trustee in bankruptcy interposed a counter- 
claim arising out of the same transaction, and over the claimant’s objection 
asked affirmative judgment for the excess above the creditor’s claim. Held, 
that since the trustee could not have sued the claimant originally in the 
federal court, that court has no jurisdiction to give judgment on the counter- 
claim. In re Patterson-MacDonald Shipbuilding Co., 284 Fed. 281 (W. D. 
Wash. ). 

In general, a court has jurisdiction to entertain a counterclaim only in 
case it could have adjudicated the claim as an original suit. Lyman v. 
Stanton, 40 Kan. 727, 20 Pac. 510; Ijames v. McClamroch, 92 N. C. 362. 
See Expansion Bolt Co. v. Kroncke Hardware Co., 234 Fed. 868, 875 
(7th Circ.); In re Lesher & Son, 176 Fed. 650, 652 (E. D. Pa.); Cragin 
v. Lovell, 88 N. Y. 258, 263. Cf. Strode v. Holland, 233 S. W. 1073 (Ark.). 
Under the Bankruptcy Statute the trustee may bring action in the court 
of bankruptcy to recover property either fraudulently or preferentially 
transferred or encumbered. Whitney v. Wenman, 1098 U. S. 539. See Na- 
TIONAL BANKRUPTCY Act, § 23 (b); 30 Stat. at L. 552, as amended by 
32 Stat. AT L. 798, and 36 Star. at L. 840. See CoLiier, BANKRUPTCY, 





36 See 13 Fur SEAL ARBITRATION PROCEEDINGS, 1076. 

87 What Great Britain considers as reasonable extra-territorial measures is 
to be gathered from the facts that, although she did not object to the seizure 
and condemnation of the “Grace and Ruby,” the British Embassy protested the 
seizure beyond the three-mile limit of the “ Emerald,” on the ground that neither 
the ship nor her small boats had been within the three-mile limit. See N. Y. 
Times, Oct. 19, 1922. The United States released the “ Emerald ” wher investiga- * 
tion showed this to be true. os N. vY. ‘nmes, Oct. &8}*fg22. The¥position of 
Great Britain shows an acqui ente in the executive order mentioned in note 9, 


supra, but an unwillingness to concede more. 


~——. 
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11 ed., 536. Beyond this, however, he may not sue an objecting defendant 
in the federal court unless the bankrupt might have brought the action there 
had there been no bankruptcy. Harris v. First National Bank, 216 U. S. 
382; Bardes v. Hawarden Bank, 178 U. S. 524, commented on in 14 Harv. 
L. Rev. 227, 619; Tate v. Brinser, 226 Fed. 878 (M. D. Pa.). See Na- 
TIONAL BANKRupcy Act, supra. See Bush v. Elliott, 202 U.S. 477. Cf. 
Mueller v. Nugent, 184 U. S. 1, commented on in 15 Harv. L. REv. 856. 
The defendant’s consent gives the court jurisdiction in any event. Fair- 
banks Co. v. Wills, 240 U. S. 642, 649; Jn re Blake, 150 Fed. 279 (8th Circ.). 
See BANKRUpPTcy Act, supra. See CoLLieR, BANKRUPTCY, I1 ed. 531 et 
seq.; 3 Foster, FEDERAL PRACTICE, 6 ed., §609. Failure to make timely 
objection or to seek review is consent. Fairbanks Co. v. Wills, supra; 
Wells & Co. v. Sharp, 208 Fed. 393 (8th Circ.); In re Bacon, 159 Fed. 424 
(and. Circ.). The filing of a claim against the bankrupt estate and appear- 
ance to prosecute it, with objection to further jurisdiction, is not, however, 
consent to the trustee’s action. Wood v. Wilbert’s Sons Co., 226 U. S. 
384; Tate v. Brinser, 226 Fed. 878 (M. D. Pa.); Jn re Bacon, 210 Fed. 
129 (2nd Circ.). The present case is therefore clearly right, unless sub- 
mission of an unliquidated claim be taken as consent to full investigation 
of the transaction out of which it arose and to judgment for any balance, 
to whomever due. Such a view, however, flies in the face of the claimant’s 
express objections. But see Jn re White, 177 Fed. 194 (7th Circ.). 


CARRIERS — LIABILITY OF CONSIGNOR FOR FREIGHT — ELECTION oF REM- 
EDIES. —A sold goods f.o.b. at point of shipment and billed them “ to the 
order of B, notify C.” The bill of lading read, ‘the owner or consignee 
shall pay the freight.” B became owner upon shipment and indorsed the 
bill of lading to C, who contracted to pay the freight. The carrier delivered 
the goods to C and collected the freight then considered due, though, by 
error, an undercharge. ‘The carrier sued A for the deficiency.. At the time 
of suit C had a bond on deposit with the carrier to secure payment of 
freight, and was able to pay. At the time of judgment C was insolvent. 
The court directed a verdict for the defendant. Held, that the carrier hav- 
ing elected to collect from C cannot now sue A. Judgment affirmed. 
Louisville & N.R. Co. v. Central Iron & Coal Co., 284 Fed. 250 (5th Circ.). 

Public policy in favor of adequate revenue for carriers, and equal rates 
for all shippers, requires that carriers charging less than the legal rate be 
not estopped from collecting the deficiency. Pittsburgh, C. C. & St. L. Ry. 
Co. v. Fink, 250 U. S. 577; Western & Atlantic Ry. v. Underwood, 281 Fed. 
891 (N. D. Ga.). . The consignor, for whom the service is performed, is 
liable on the relation of employer and carrier. Cudahy Packing Co. v. 
Grand Trunk Western Ry. Co., 215 Fed. 93 (7th Circ.); B. & O. S. W. Ry. 
Co. v. New Albany Box & Basket Co., 48 Ind. App. 647, 94 N. E. 906, 96 
N. E. 28. Cf. Pittsburgh, etc., Ry. Co. v. Fink, supra. His liability is irre- 
spective of ownership or of the form of the bill of lading. Portland Flour- 
ing Mills ‘Co. v. British & F. M. Ins. Co., 130 Fed. 860 (oth Circ.); 
Shepard v. De Bernales, 13 East, 565; Wooster v. Tarr, 8 Allen (Mass.) 
270. He is liable in spite of the carrier’s right to assert a lien; or to sue 
on the consignee’s bond. Wooster v. Tarr, supra; Coal & Coke Ry. Co. v. 
Buckhannon, etc., Co., 77 W. Va. 300, 87 S. E. 376. This liability is not 
avoided because the carrier attempts to collect from the consignee. The 
questionable doctrine of election of remedies is based on a necessary incon- 
sistency of claims; the carrier’s claims here are alternative, not incon- 
sistent. B. & O. S. W. Ry. Co. v. New Albany Box & Basket Co., supra. 
See Western & Atlantic Ry. v. Underwood, supra, 893. See 27 Harv. L. 
Rev. 83. See Charles P. Hines, “ Election of Remedies, — A Criticism,” 26 
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Harv. L. Rev. 707. The term “ election of remedies ” is sometimes used for 
estoppel. See First Nat. Bank v. Barse Commission Co., 198 Ill. 232, 236, 64 
N. E. 1097, 1098. But thé mere failure to enforce an alternative remedy until 
the party primarily bound is insolvent is no ground for an estoppel. Wooster 
v. Tarr, supra; Central of Ga. R. Co. v. Eatonton, 14 Ga. App. 302, 80 
S. E. 725. But see Thomas v. Snyder, 39 Pa. St. 317. Where the con- 
signee is primarily bound and is solvent, to subject the consignor to suit 
would result in circuity of action and would be inequitable. Yazoo & M. V. 
R. Co. v. Zemurray, 238 Fed. 789 (sth Circ.). But where the consignee 
is insolvent, there is no reason for depriving the carrier of its alternative 
right against the consignor. 


ConFLICT oF LAws — ANCILLARY ADMINISTRATION —TRANSMISSION OF 
SurpLus. — The testator died domiciled in New York, leaving assets there 
and in England. Ancillary administration was taken out in England, and 
a surplus of more than £2000 resulted. The residuary legatees, to whom 
this was due, all lived in England. The estate in New York, however, was 
insolvent; and the debts, though valid there, were by statute barred in 
England. The court gave the American debtors two months in which to 
prove their claims, which, of course, would have been of no avail. The 
court then distributed the fund to the residuary legatees. Held, that this 
be Ayer the court’s discretion. Appeal dismissed. Jn re Lorillard, [1922] 
2 Ch. 638. 

For a discussion of the principles involved, see NoTEs, supra, p. 608. 


CoNTEMPT OF CouRT— CRIMINAL AND CiIviL — POWER TO PARDON FOR 
ConTEMPT. — Two sets of individuals claimed to be the legal board of 
education. The court found for the old board. Thereupon the new board 
in violation of this decree proceeded to exercise the functions of a board of 
education. They were adjudged guilty of contempt, and a demand was 
made upon the sheriff to execute the mandate and judgment. Before the 
mandate was filed, the contemners were pardoned by the governor. An 
original petition for a writ of mandamus to compel the sheriff to execute 
the judgment was filed. The sheriff’s answer set up the pardon, to which 
the attorney general demurred. Held, that the contempt being civil, the 
governor cannot pardon the offense. Demurrer sustained. People ex rel. 
Brundage v. Peters, 137 N. E. 118 (IIl.). 

The power of the executive to pardon for criminal contempt is well 
recognized. In re Bahama Islands, [1893] A. C. 138; Ex parte Hickey, 4 
Smedes & M. (Miss.) 751; Dixon’s Case, 3 Op. Att’y Gen’l 622; Conger’s 
Case, 4 Op. Att’y Gen’l 317. Contra, Taylor v. Goodrich, 25 Tex. Civ. 
App. 109, 40 S. W. 515. Its extension to civil contempt is denied. State 
v. Verage, 187 N. W. 830 (Wis.). Cf. In re Nevitt, 117 Fed. 448 (8th 
Circ.); Howel v. James, 2 Stra. 1272; Stretton & Taylor’s Case, 1 Leon. 
119. See 2 Hawkins, P. C., c. 26, § 64, c. 37, §§ 34, 42; 4 Biacx. Comm., 
285. See Thomas J. Johnston, “ Constitutional Power to Pardon Con- 
tempts of Court,” 12 Law Notes, 185. Contra, Oswatp, CONTEMPT OF 
Court, 3 ed., 4. The difficulty arises in determining what is civil and what 
criminal contempt. See 5 Minn. L. Rev. 461. It is commonly said that 
the purpose of the punishment rather than the character of the act is the 
deciding factor. See Hammond Lumber Co. v. Sailors’ Union of the Pacific, 
167 Fed. 809, 814 (N. D. Cal.). See 25 Harv. L. Rev. 375. Under this 
test contempt has been held to be civil where the party refuses to do that 
which he is ordered to do, and criminal where he does that which he is for- 
bidden to do. Gompers v. Bucks Stove & Range Co., 221 U. S. 418; 
State v. Knight, 3 S. D. 500, 54 N. W. 412. Cf. People v. Marr, 181 N. Y. © 
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463, 74 N. E. 431. But punishment which on its face seems purely punitive 
may in fact be coercive. See Joseph H. Beale, “Contempt of Court, 
Criminal and Civil,” 21 Harv. L. Rev. 161, 170: The true test should 
regard the nature of the act which constitutes the contempt. When the 
act simply interferes with the enforcement of a decree, whether affirmative 
or negative, it is civil contempt and punishment is remedial; but where the 
act strikes at the discipline and efficiency of judicial authority, it is criminal 
contempt and punishment acts penally. McWilliam’s Case, 1 Sch. & Lef. 
169; Jn re Freston, L. R. 11 Q. B. D. 545; Harvey v. Harvey, L. R. 26 Ch. 
D. 644; Hendryx v. Fitzpatrick, 19 Fed. 810 (D. Mass.). Hence violation 
of an injunction should not be criminal contempt, unless the violation is a 
lawless act endangering the unhampered administration of justice. See 
Scott v. Scott, [1913] A. C. 417, 458, 482; Bessette v. Conkey Co., 194 
U. S. 324, 329; Seaward v. Paterson, [1897] 1 Ch. 545, 555. Illinois has 
wisely approached the question from this standpoint. Hake v. People, 
230 Ill. 174, 82 N. E. 561; O’Brien v. People, 216 Ill. 354, 75 N. E. 108. 


ConTRACTS — ImpossIBILITy — NON-EXISTENCE OF A SITUATION EsSEN- 
TIAL TO PERFORMANCE. — The defendant contracted to sell to the plaintiff 
fruit to be grown during a period of years on specific land known to both 
parties to be the property of the defendant’s wife. The defendant failed 
to perform, and the plaintiff sues for breach of the contract. Held, that the 
ownership of the fruit by the wife, being known to both parties, was an 
excuse for non-performance. Jackson v. Sunlit Fruit Co., 283 Fed. 767 
(oth Circ.). 

One who contracts to sell property over which he has no power of dis- 
position is ordinarily answerable in damages if he fails to perform the 
contract. See 23 Harv. L. Rev. 65. Inability to perform is a defense 
only if both parties knew all the circumstances and the defendant did 
‘not assume the risk of inability to procure the specific goods. Lovering v. 
Buck Mt. Coal Co., 54 Pa. St. 291; McKenna v. McNamee, 15 Can. 
Sup. Ct. 311. See Kinzer Construction Co. v. State, 125 N. Y. Supp. 46. 
See 3 Wiiiiston, Contracts, §1952. When the promisor has superior 
knowledge he may fairly be held to have assumed this risk, in the absence 
of stipulation to the contrary. Berg v. Erickson, 234 Fed. 817 (8th Circ.). 
See Reid v. Alaska Packing Ass’n, 43 Ore. 429, 73 Pac. 336, 339. But in the 
principal case, as both parties were in possession of the facts, all surround- 
ing circumstances must be considered to determine whether the promisee 
reasonably believed that the promisor had assumed the risk by his absolute 
promise, or whether both parties contemplated the happening of a contin- 
gency, here the wife’s consent, as a condition to performance. See Stewart 
v. Stone, 127 N. Y. 500, 28 N. E. 505; Metropolitan Water Board v. 
Dick, [1918] A. C. 119, 137; Horlock v. Beal, [1916] 1 A. C. 486, 
512. See 3 WILListon, Contracts, § 1937. The former seems the more 
reasonable finding in view of the relation between the defendant and the 
owner of the property. If the defendant contributed to his own inability 
to perform by influencing his wife not to sell, of course, impossibility is 
no excuse, whatever may be the construction of the contract. See Chicago, 
etc., R. R. Co. v. Collins Produce Co., 249 U. S. 186, 192; American Tow- 
ing, etc., Co. v. Baker-Whitely Co., 117 Md. 660, 84 Atl. 182, 187. 


CoRPORATIONS — TAXATION — FRANCHISE TAX ON FOREIGN CORPORA- 
TION Havinc Non-Par VALvE Stock.— A New York statute provided for 
a minimum franchise tax on foreign corporations. The amount of the tax 
in case of a corporation having non-par value stock was to be determined 
by the actual capital employed in the state. (1919 N. Y. Laws, c. 628, § 6.) 
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An amendment was added to the effect that such corporations were to be 
taxed as others on the portion of the capital stock at par representing the 
assets in the state, and for the purposes of this act non-par value stock 
should be deemed to have a face value of $100. (1920 N. Y. Laws, ch. 
640, § 7.) The Tax Commission computed the tax of the relator on this 
basis. The actual value of the stock was $8. Held, that the amendment 
was unconstitutional and the prior provisions prevailed. People ex rel. 
Terminal & Town Taxi Corporation v. Walsh, 195 N. Y. Supp. 184 
(App. Div.). 

The state creating a corporation may provide that franchise taxes are 
to be computed as though non-par value stock had a face value of $100.00. 
Many states have such provisions. See e.g. 1917 Det. Laws, c. 113. See 
W. D. Pierson, “ Stock Having No Par Value,” 17 Inu. L. Rev. 173, 184. 
See 19 Micu. L. REv. 95; 22 Cor. L. Rev. 676. On the authority of a prior 
decision on a transfer tax, the instant case holds that other states may not 
fix such a basis. People ex rel. Farrington v. Mensching, 187 N. Y. 8, 
79 N. E. 884. The result is correct but a distinction must be noted be- 
tween a transfer tax and a franchise tax. The former may be imposed 
without respect for the value of the thing transferred. People ex rel. 
Hatch v. Reardon, 184 N. Y. 431, 77 N. E. 970, aff'd 204 U. S. 152; 
United States v. Thomas, 115 Fed. 207 (Circ. Ct., S. D. N. Y.), aff’d 192 
U. S. 363; State v. Brodnax and Essex, 228 Mo. 25, 47, 128 S. W. 177, 184, 
aff'd 219 U.S. 285. But see People ex rel. Farrington v. Mensching, supra. 
The privilege of transfer is used to the same extent whatever be the value 
of the thing transferred. But the value of the privilege of doing busi- 
ness in the state varies according to the amount of business carried 
on. A franchise tax which is fairly related to the business done will be 
upheld. Maine v. Grand Trunk Ry. Co., 142 U. S. 217; St. Louis, etc., Ry. 
Co. v. Arkansas, 235 U S. 350. But a franchise tax based on the number of 
shares of stock of a corporation irrespective of value would seem to be 
arbitrary and capricious. But cf. American Uniform Co. v. Common- 
wealth, 237 Mass. 42, 1290 N. E. 622. This is the effect of the statute 
in the instant case. The fact that the basis used is that adopted by the - 
state of nativity seems beside the point. But cf. Detroit Mortgage Corpora- 
tion v. Vaughan, 211 Mich. 320, 178 N. W. 697. An appropriate basis 
adopted by several states, is the aggregate assets employed in the state, 
or that proportion of the capital stock at actual cash value which the total 
assets in the state bears to the total assets of the corporation. North 
- American Petroleum Co. v. Hopkins, 105 Kan. 161, 181 Pac. 625; State 
v. Sullivan, 282 Mo. 261, 221 S. W. 728. See W. D. Pierson, supra, 17 
Int, L. Rev. 173. See 64 Onto L. BULL. 379. 


CrrmInAL Law—Dovuste JropaRpy— CONVENTION UNDER STATE 
STATUTE NO Bar TO PROCEEDINGS UNDER THE VotsTEAD Act. — After the 
effective date of the Eighteenth Amendment and the passage of the Na- 
tional Prohibition Act, the defendants in error were convicted in a Wash- 
ington court for violating a state prohibition statute enacted before the 
Amendment and the Act. The defendants in error then were indicted 
under the National Prohibition Act. (41 Strat. at L. 305.) They put in 
special pleas of prior conviction which were sustained on demurrer. Held, 
that state prohibition laws passed prior to the Eighteenth Amendment and 
not inconsistent with it are unaffected by the Amendment and that viola- 
tions of such state statutes and of the National Prohibition Act are distinct 
offences. Reversed. United States v. Lanza, 43 Sup. Ct., Rep. 141. 

It is impossible to question this result. See 34 Harv. L. Rev. 785. The 
inquiry still remains as to the nature and effect of state prohibition statutes 
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passed after the effective date of the Eighteenth Amendment and in pur- 
suance of its second section. The principal case indicates that the same 
result will be reached as in the situation presented here. 


ELECTION oF Remepies.— The United States brought a suit in equity 
to cancel certain patents to public lands on the ground that they were 
obtained by fraud. The suit was dismissed by the federal District Court on 
the ground that it was brought more than six years after knowledge of the 
fraud and hence was barred by Act of March 3, 1891, c. 561, § 8, 26 Star. 
at L. 1095, 1099. Thereupon the United States brought an action at law 
for deceit, which was not barred by the statute. Held by a divided court 
(opinion by Sutherland, J.— Taft, C. J., Holmes and Brandeis, JJ., dis- 
senting) that the equity suit was a binding election between inconsistent 
remedies and that the action at law could not be maintained. United States 
v. Oregon Lumber Co., 43 Sup. Ct. Rep. 100. 

For a discussion of the principles involved, see Notes, supra, p. 593. 


Eourry — ProcepURE — DISMISSAL OF BILL FOR NONJOINDER OF PaRTIES. 
—A taxpayer brought suit to restrain the city of Athens from taking steps 
to carry out a contract with the city of Springfield, alleging (1) that 
the requisite taxation would offend the due process clause of the constitution, 
and (2) that Springfield had no constitutional power to perform the agree- 
ment. Springfield was not joined as a party defendant. Upon general de- 
murrer, the lower court dismissed the bill for want of equity. Held, that 
the bill was properly dismissed, because of (1) the validity of the proposed 
taxation, and (2) the nonjoinder of parties. Decree affirmed. Carr v. 
City of Athens, 136 N. E. 633 (IIl.). 

The city of Springfield was a necessary party to the suit, and its non- 
joinder a defect of substance appearing on the face of the bill. Page v. 
Town of Gallup, 191 Pac. 460 (N. Mex.); Bonner v. City of Texarkana, 227 
S. W. 505 (Tex. Civ. App.). Cf. Riverside Cement Co. v. Los Angeles, 
178 Cal. 609, 174 Pac. 31. Contra, City Water Supply Co. v. Ottumwa, 
120 Fed. 309 (Circ. Ct., S. D. Iowa). See 5 McQuritiin, Municipat Cor- 
PORATIONS, § 2602; PUTERBAUGH, CHANCERY PLEADING & PRACTICE, 6 ed., 
41. See 18 Harv. L. Rev. 57. This was properly taken advantage of by 
demurrer. See PUTERBAUGH, Op. cit., 44, 109. In such a case the usual 
practice is to sustain the demurrer, but with leave to amend. McMechan 
v. Venter, 301 Ill. 508, 134 N. E. 39. See McCreery v. Bartholf, 137 N. E. 
242, 243 (Ill.). Cf. Minnesota v. Northern Securities Co., 184 U. S. 199,. 
246, commented on in 15 Harv. L. Rev. 858; Davis v. Henry, 266 Fed. 261 
(6th Circ.), commented on in 34 Harv. L. REv. 332; Gerard v. Bates, 124 
Ill. 150, 16 N. E. 258. See PUTERBAUGH, op cit. 116; 2 HicH, INJUNCTIONS, 
4 ed., §1564b. Indeed, it has been held that the court has no discretion 
to refuse leave to amend. Thomas v. Adams, 30 Ill. 37, 42. See Knapp v. 
Marshall, 26 Ill. 63. There seems little reason to make this rule rigid, if 
the only effect of dismissing the bill is to force the plaintiff to file a new one. 
But a dismissal “for want of equity” might appear to render the merits 
of the cause res judicata. If such be the case, and no amendment is al- 
lowed, a mere mistake in pleading forecloses the plaintiff from all remedy, 
and the rights of the class whom he represents are cut off. See People v. 
Clark, 296 Ill. 46, 50, 129 N. E. 583, 585; Harmon v. Auditor of Public Ac- 
counts, 123 Ill. 122, 13 N. E. 161. See 2 BLack, JUDGMENTS, 2 ed., §§ 540, 
584. It is unlikely, however, that the present decree would be considered a 
bar to a future suit to question Springfield’s right to perform the contract, 
since the Supreme Court expressly left the matter untouched in view of the 
nonjoinder of parties. See 1 DANrELL, CHANCERY PLEADING & PRacTICE, 6 
Am. ed., *598; Story, Equity PLeapincs, 10 ed., § 541. Cf. Fischheimer v. 
Kupersmith, 258 Ill. 392, 394, 101 N. E. 572, 573. 
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Equity — RELIEF WHERE PERFORMANCE OF A CONDITION PRECEDENT 
HAS BEEN PREVENTED— GAS AND Ot1L.— The plaintiff leased certain oil 
lands to the defendant’s assignor. The lessee could hold under the lease 
for four years by paying a certain rent. The beginning of drilling opera- 
tions would obviate further payment of rent, and, if oil were discovered, 
the lease would continue so long as oil was produced in paying quantities. 
At the end of three years the defendant was about to start drilling, when 
the plaintiff sued to rescind the lease. Although the lease was eventually 
held good in the hands of the defendant, this was not until after the four 
year period had expired. The fear of eviction prevented him from con- 
tinuing operations pending the suit. The defendant asks for an extension 
of the lease. Held, that the defendant is entitled to an extension for a 
reasonable time beyond the termination of the plaintiff’s litigation. Judg- 
ment for the defendant and the determination of a reasonable time by the 
trial court ordered. Hodges v. Miller, 244 S. W. 634 (Tex. Civ. App.). 
For further facts, see 238 S. W. 722. 

The plaintiff's suit prevented performance of a condition precedent to 
an extension of the lease. Even at law, prevention may excuse a total 
failure to perform a condition. Camden v. Jarrett, 154 Fed. 788 (4th Circ.). 
But here actual performance of the condition was necessary to determine 
the rights of the parties under the lease. Where performance of such a con- 
dition has been prevented, equity may give relief by substituting some sub- 
stantially equivalent method of determining the rights of the parties. 
Biddle v. Ramsey, 52 Mo. 153. Or it may allow an extension of time in 
which to perform the condition and grant an injunction against further 
interference. Morse v. Merest, 6 Mad. 26. The defendant’s right to an 
extension of the lease was dependent upon the production of oil in paying 
quantities. The court could apply no substantially equivalent method. for 
determining this. The only relief possible was to extend the lease for a 
reasonable time, during which the defendant might have an opportunity to 
perform the condition. The action of the court was, therefore, entirely 
proper. Standard Oil Co. v. Webb, 149 La., 245, 88 So. 808; Stahl v. Van 
Vleck, 53 Ohio St. 136, 41 N. E. 35. Contra, Lanyon Zinc Co. v. Burtiss, 
72 Kan. 441, 83 Pac. 9809. 


FIXTURES — LANDLORD AND TENANT — EFFECT OF AGREEMENT TO Pay 
INCREASED RENT ON RIGHT OF REMOVAL BY TENANT HotpiInc Over. — 
The defendant leased certain premises for ten years and installed certain 
buildings as trade fixtures. When the lease expired the defendant con- 
tinued in possession without executing a new lease, but paying an increased 
rent. The plaintiff later purchased the premises from the lessor, and the 
defendant continued to pay him rent without any further letting. While in 
possession the defendant removed the fixtures against the plaintiff’s express 
orders. This action is brought for waste. Held, that the right to remove 
the fixtures was not lost. Crater’s Wharf Inc. v. Valvoline Oil Co., 196 
N. Y. Supp. 815. 

In many jurisdictions the right to remove fixtures after the expiration 
of a lease is lost unless such right is expressly reserved in the renewal lease. 
Loughran v. Ross, 45 N. Y. 792; Carlin v. Ritter, 68 Md. 478, 13 Atl. 370; 
Sanitary District of Chicago v. Cook, 169 Ill. 184, 48 N. E. 461: See 
TIFFANY, LANDLORD AND TENANT, 1593. New York, though originating this 
doctrine, has taken every opportunity to limit it. Lewis v. Ocean Nav. 
& Pier Co., 125 N. Y. 341, 26 N. E. 301; Bernheimer v. Adams, 70 App. 
Div. 114, 75 N. Y. Supp. 93, aff'd 175 N. Y. 472, 67 N. E. 1080. But see 
Precht v. Howard, 187 N. Y. 136, 79 N. E. 847. See 15 Harv. L. Rev. 
853. Other jurisdictions take the same attitude. Baker v. McClurg, 198 
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Ill. 28, 64 N. E. 701; O’Brien v. Mueller, 96 Md. 134, 53 Atl. 663; Lynn 
v. Waldron, 38 Wash. 82, 80 Pac. 292. Trade fixtures of a chattel nature 
have been supposed to constitute an exception. Bernheimer v. Adams, supra; 
Bergh v. Herring, etc. Safe Co., 136 Fed. 368 (2nd Circ.). Contra, Nieland 
v. Mahnken, 89 App. Div. 463, 85 N. Y. Supp. 809; Van Vleck v. White, 
66 App. Div. 14, 72 N. Y. Supp. 1026. This exception will not aid the 
principal case, because it does not cover trade fixtures which “savor” of 
the realty. Talbot v. Cruger, 151 N. Y. 117, 45 N. E. 364. But there is 
a clear exception: the right of removal is not lost where the tenant con- 
tinues in possession under an agreement to extend the old lease, even though 
at an increased rent. Clarke v. Howland, 85 N. Y. 204; Howe’s Cave Ass’n 
v. Houck, 66 Hun 205, 21 N. Y. Supp. 40, aff'd 141 N. Y. 606, 36 N. E. 
740. The same result should be reached where the tenant simply holds 
over, paying rent but without any further letting. Where the New York 
rule is assumed this conclusion has been reached. Crandall, etc. Co. 
v. Ulyatt, 40 Colo. 35, 90 Pac. 59. Cf. Miller v. Johnson, 43 Utah 468, 
134 Pac. 1017; Pronguey v. Gurney, 37 U. C. Q. B. 347. Contra, 
Earle v. Kelly, 21 Cal. App. 480, 132 Pac. 262. That this court will 
repudiate the original doctrine is beyond expectation. Legislation has in 
some instances done away with it. See e.g. 1904 Mp. Pus. GEn’L Laws, 
Art. 53, § 28. 


FRAUD — FRAUD ON THE CourT — RIGHTS OF PARTIES TO A FRAUDULENT 
CoNVEYANCE.— To defraud creditors the defendant conveyed land to his 
wife, who gave him a power of attorney to manage this property. He 
fraudulently exercised the power to convey to himself, and succeeded in 
having his title registered under the Land Titles Act. (1914 Ont. Rev. 
StaT., c. 126.) The wife brought an action to have this registry set aside 
as fraudulent. The defendant set.up her participation in the fraudulent 
conveyance as a bar. Held, that the plaintiff’s conduct does not bar her 
sr ag Registry set aside. Elford v. Elford, [1922] 3 W. W. R. 339 
Sask.). 

This case proceeds on the theory that no equitable relief was sought 
and therefore the “clean hands” doctrine has no application. This is 
explained by the fact that the Land Titles Act gives the court power to 
rectify fraudulent entries without recourse to its equity side. See 1914 
Ont. Rev. Star., c. 126, §§ 115, 116, 121, 122. Cf. Turner v. Clark, 2 
Sask. 200. Such an entry constitutes a fraud on the court which it may 
upset. See Ward v. Town of Southfield, 102 N. Y. 287, 292, 6 N. E. 660, 
661; Edson v. Edson, 108 Mass. 590, 597. See 1 BLACK, JUDGMENTS, 2 
ed., § 321; Kerr, Fraup, 5 ed., 344. On equitable principles a different 
result would have been achieved. Giving the power of attorney, upon the 
breach of which the plaintiff rests her claim, was in furtherance of the 
scheme to defraud creditors. The defendant’s abuse of the power is: an 
incident of the transaction, and the plaintiff would be denied relief because 
of her participation in the alleged fraud. See 1 Pomeroy, Equity Juris- 
PRUDENCE, § 397. ‘True, the grantee of a fraudulent conveyance may enforce 
his title at law. Pond v. Wadsworth, 24 Ala. 531; Bibb v. Baker’s Adm’rs, 
17 B. Mon. (Ky.) 292; Damnnels v. Fitch 8 Pa. 495. See Bump, Fraupv- 
LENT CONVEYANCES, 2 ed., 449. But he cannot invoke the aid of equity 
to enforce an obligation assumed by the grantor as part of the fraudulent 
transaction. Nellis v. Clark, 20 Wend. (N. Y.) 24; Hamilton v. Scull’s 
Adm’rs, 25 Mo. 165; Eyre v. Eyre, 19 N. J. Eq. 42. See 4 Harv. L. REv. 
189. Contra, Clemens v. Clemens, 28 Wis. 637; Butler v. Moore, 73 Mo. 
151; Harvey v. Varney, 98 Mass. 118. Although the policy seems doubtful 
which leaves this property open to indiscriminate plunder, relief might be 
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justifiably denied because of the close relation between the original con- 
veyance and the power of attorney, in reality one continuing transaction. 
See 35 Harv. L. REv. 754: 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — WaR- 
RANTIES AS TO Facts IMMATERIAL TO THE Risk.— The plaintiff applied 
to the defendant company for fire insurance upon some motor lorries. An 
agent of the defendant, in filling out the proposal form from his own 
knowledge, made an erroneous answer to the question as to where the lorries 
would usually be garaged. The plaintiff initialed the proposal and ac- 
cepted the policy without noticing the mistake. The policy stated that 
the proposal should be “the basis of the contract and be held as incor- 
porated herein.” Appended to the policy were certain “conditions of 
insurance ” one of which was that “ material misstatement or concealment 
of any circumstance, by the insured, material to assessing the premiums 
herein shall render the policy void.” The lorries were destroyed by fire 
while garaged at a place different from that stated in the proposal, In a 
suit on the policy, the defendant set up the alleged breach of warranty. 
Held, that although the misstatement concerned a fact immaterial to the 
risk, it was a warranty, and that the policy was void. Judgment for the 
defendant. Dawsons, Lid., v. Bonnin, [1922] 2 A. C. 413. 

For a discussion of the principles involved, see NOTES, supra, p. 597. 


INTERNATIONAL Law — SOVEREIGNTY — IMMUNITY OF PROPERTY oF Sov- 
EREIGN FROM EXECUTION. — Upon application by the court the executive 
department stated that the defendant was a sovereign state. The defendant 
submitted to an arbitration, in which a judgment was rendered in favor of 
the plaintiff. The Crown Agent for the Colonies had in his possession a 
fund payable to the defendant. The plaintiff applies in equity for an order 
upon the Crown Agent to pay the fund to the plaintiff in satisfaction of 
the judgment. Held, that although the defendant had waived its sovereign 
immunity to the extent of submitting to arbitration, it had not waived the 
immunity from execution to which its property was entitled. Application 
dismissed. Duff Development Co. v. Government of Kelantan, 39 T. L. R. 
96 (Ch. Div.); aff'd in the Court of Appeal. See Lonpon Times, Jan. 
17, 1923. 

The result is probably supportable. Von Hellfeld v. Russian Government, 
5 Am. J. Int. L. 490 (Prussian Court for the Settlement of Jurisdictional 
Conflicts). See Charles H. Weston, “Actions Against the Property of 
Sovereigns,” 32 Harv. L. Rev. 266, 275. Cf. Carter v. State, 42 La. An. 
927, 8 So. 836. But it is a particularly unfortunate incident of the pre- 
rogative of dishonesty. It reduces the sovereign’s submission to suit to a 
permission to the court officially to audit the claim. Though supportable, 
this result is not inescapable. Clearly, funds belonging to a foreign sover- 
eign are immune from execution where the sovereign has not waived his 
immunity from suit. Hassard v. United States of Mexico, 29 N. Y. Misc. 
511, 61 N. Y. Supp. 930, aff’d 173 N. Y. 645, 66 N. E. 1110; De Haber v. 
Queen of Portugal, 17 Q. B. 196. The basis for this immunity is that sub- 
jecting a foreign sovereign to the local jurisdiction is an indignity incon- 
sistent with his position. See Strousberg v. Republic of Costa Rica, 44 L. 
T. R. 199, 201; The Charkieh, L. R. 4 Adm. 59, 97. But the immunity 
should not survive its raison d’etre; and in submitting to suit in the local 
court the sovereign might conceivably have been held to have abandoned 
its position of dignity as regards this transaction. American courts tend to 
recognize as obsolescent rigid sovereign immunity, and restrict it. Johnson 
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Lighterage Co. No. 24, 231 Fed. 365 (D. N. J.); The Pesaro, 277 Fed. 473 
(S. D. N. Y.). The tendency is marked in legislation. See 40 Star. at L. 
456, U. S. Comp. Srat., § 31153); 39 Stat. at.L. 730, U. S. Comp. Srar., 
§ 8146e. And it has diplomatic sanction. See Treaty or Peace BETWEEN 
THE ALLIED AND ASSOCIATED POWERS AND AustTRIA, signed Sept. 10, 1919, 
§ 233. In American courts it may well be held that the submission of a 
foreign sovereign to suit implies a submission to execution in the event of 
an adverse judgment. ; 


LANDLORD AND TENANT — ASSIGNMENT AND SUBLETTING — LIABILITY OF 
AssIGNEES HoLpING AS TENANTS IN CoMMON ON COVENANT TO REPAIR. — 
The plaintiff as assignee of a freehold reversion, brought this action against 
the defendants as tenants in common by assignment of the interests of a 
lessee, for damages for breach of a covenant to repair. The whole of the 
damages was claimed from each defendant. The defendants set up that 
their respective liability was limited to a moiety of the damages. Held, that 
each defendant was liable to the plaintiff for the whole amount of damages. 
United Dairies, Lid. v. Public Trustee, 39 T. L. R. 125 (K. B. Div.). 

When leased property has been physically divided among assignees they 
are only proportionally liable for divisible rent. Dooner v. Odlum, [1914] 
21. R. 411; Hogg v. Reynolds, 61 Neb. 758, 86 N. W. 479; Van Renssalaer 
v. Bradley, 3 Denio (N. Y.) 135. Cf. Stevenson v. Lambard, 2 East, 575. 
See Childs v. Clark, 3 Barb. Ch. (N. Y.) 52. The liability on covenants 
to repair and to pay taxes is the same. Congham v. King, Cro. Car., 4 ed., 
221; Ellis v. Bradbury, 7° Cal. 234, 17 Pac. 3. If, however, the rent is in- 
divisible, as a horse, the ancient rule applies and the rent multiplies. Hodg- 
kins v. Robson, 1 Vent., ed. 1726, 276. See Van Renssalaer v. Bradley, 
supra. See 7 Comyns’s Dicest, 5 ed., 395 (Suspension, G.); Co. Lir., ed. 
1832,§ 149a. Cf. ‘Thompson v. Hakewiil, 19 C. B. (N. S.) 713. But 
where the assignees hold as tenants in common the law is not clear. In 
England it is still. an open question whether divisible rent will be appor- 
tioned. See Gamon v. Vernon, 2 Lev. 231; Holloway v. Berkeley, 6 B. & 
C. 2. Cf. Dooner v. Odlum, supra; Stevenson v. Lambard, supra. In 
America it is apportioned. Babcock v. Scoville, 56 Ill. 461; St. Louis 
Board of Public Schools v. Boatmen’s Ins. Co., 5 Mo. App. 91. Indivisible 
rent multiplies when the interests are severed; a fortiori it would seem that 
it should multiply when they are not severed. See Holloway v. Berkeley, 
supra. Finally it has been held in England that where a mining license was 
granted to three persons jointly and they covenanted jointly and severally 
to repair, an assignee of two of the lessees was liable for the whole of the 
damages arising from a failure to repair. Norval v. Pascoe, 34 L. J. Ch. 
(N. S.) 82. But cf. Merceron v. Dowson, 5 B. & C. 479. The principal 
case correctly proceeded on the authority of that case. The liability is 
based on privity of estate and it is immaterial that in Norval v. Pascoe the 
covenant was joint and several. The obligation to repair is indivisible. The 
analogy to indivisible rent is striking. The only American case on the point 
is in accord with the principal case. Coburn v. Goodall, 72 Cal. 498, 14 
Pac. 190. 


LANDLORD AND TENANT — CovENANTS IN A LEASE INDEPENDENT — EvIc- 
TION BY PARAMOUNT TITLE AND FRUSTRATION BECAUSE OF REQUISITION BY 
Miirary Autuorities. — A landlord sued the lessee of a term for 21 years 
for the last quarter’s rent. The defendant had assigned the lease. The 
military authorities had then taken possession of the house and a part of 
the grounds demised, and continued in possession until after the expiration 
of the lease. The defendant’s assignee remained in possession of the rest 
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of the premises and continued paying rent until the last quarter. The de- 
fendant pleaded that eviction by paramount title and frustration of adven- 
ture excused payment of more than an apportioned part of the rent. The 
trial court gave judgment for the plaintiff. The defendant appealed. Held, 
that the defendant was liable for the full rent. Judgment affirmed. Mat- 
they v. Curling, [1922] 2 A. C. 180. 

The defense that there was an eviction by paramount title was clearly 
untenable. Requisition for an indefinite period does not constitute such 
eviction. Whitehall Court v. Ettlinger, [1920] 1 K. B. 680; Paradine v. 
Jane, Aleyn 26. Cf. Corrigan v. Chicago, 144 Ill. 537, 543, 33 N. E. 746, 
747; In re Emery & Barnett, 4 C. B. (N. S.) 423. See Foa, Lanptorp & 
TENANT, 5th ed., 170. Nor was there any frustration of adventure. The 
doctrine of frustration applies only when the root of the contract is de- 
stroyed. Its effect is an automatic release of both parties. Bank Line v. 
Capel & Co., [1919] A. C. 435. See Younger, L. J., in the principal case at 
210. The assignee’s retention of part possession and his payment of rent 
negative a frustration. However, the loss of the premises constituted a 
partial failure of consideration. Although not an automatic discharge, as is 
frustration, partial failure of consideration is an excuse for nonperformance 
in ordinary bilateral contracts. See 2 Wrtiston, ConTRACTS, § 814 ef seq. 
But the decision is founded upon the orthodox conception that as a lease 
vests a term for years it is more than a contract and its covenants are in- 
dependent. Whitehall Court v. Ettlinger, supra; Dawson v. Dyer, 5 B. & 
Ad. 584; Surplice v. Farnsworth, 7 M. & G. 576; Stewart v. Childs Co., 86 
N. J. L. 648, 92 Atl. 392; Cook v. Anderson, 85 Ala. 99, 4 So. 713. There 
is a discernible tendency in the United States to depart from this doctrine. 
University Club v. Deakin, 265 Ill. 257, 106 N. E. 790; Berman v. Shelby, 
93 Ark. 472, 125 S. W. 124; Wattles v. South Omaha Ice & Coal Co., 50 
Neb. 251, 69 N. W. 785. See Graves v. Berdan, 26 N. Y. 498; McMillan 
v. Solomon, 42 Ala. 356. Under this theory the failure of consideration 
through loss of the premises would excuse the defendant from paying an 
apportioned amount of the rent. Mersey Steel & Iron Works v. Naylor, 
9 App. Cas. 434. Cf. Leiston Gas Co. v. Leiston-cum-Sizewell Urban Dis- 
trict Council, [1916] 2 K. B. 428. See 30 Harv. L. Rev. 185. But see 
London & Northern Estates Co. v. Schlesinger, [1916] 1 K. B. 20; O’Byrne 
v. Henley, 161 Ala. 620, 50 So. 85. See 23 Harv. L. REv. 229. Cf. Cham- 
berlain v. Godfrey’s Admr., 50 Ala. 530. Although correct on principle, 
the conception that a lease is a simple bilateral contract will probably spread 
but slowly. See 2 Wiiiston, Contracts, § 890, n. 80. 


LANDLORD AND TENANT — REPAIR AND USE OF PREMISES — LIABILITY OF 
LANDLORD FOR PERSONAL INJURIES DUE TO BREACH OF CONTRACT TO 
Repair. — The defendant landlord accepted the parents of the plaintiff 
as tenants for the unexpired term of a former tenant. At that time the 
defendant promised, for consideration, to make certain specific repairs 
including a defective window screen. There was evidence to show that 
both parties to that agreement had the plaintiff, a seven-year-old boy, in 
mind when the repair of the screen was promised. The defendant failed 
to make this repair. The plaintiff, while using due care, fell from that 
window and was:injured. Held, that the plaintiff can recover for personal 
injuries caused by the defendant’s failure to perform his obligation to 
repair. Judgment for the plaintiff affirmed. Ross v. Haner, 244 S. W. 
231 (Tex. Civ. App.). 

No affirmative duty to repair demised premises is imposed on the land- 
lord merely by the creation of the landlord and tenant relationship. Witty 
v. Matthews, 52 N. Y. 512; Harpel v. Fall, 63 Minn. 520, 65 N. W. 913. 
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Such a duty may be created by express contract as in the present case. 
But a failure to perform this duty, and consequent injury, will not make 
the landlord liable in tort. Dustin v. Curtis, 74.N. H. 266, 67 Atl. 220; 
Tuttle v. Gilbert Mfg. Co., 145 Mass. 169, 13 N. E. 465; Kohlne v. Paxton, 
268 Mo. 463, 188 S. W. 155; Schick v. Fleischhauer, 26 App. Div. 210, 49 
N. Y. Supp. 962. See Jones, LANDLORD AND TENANT, § 592. Contra, 
Sontag v. O’Hare, 73 Ill. App. 432; Moore v. Steljes, 69 Fed. 518 (S. D. 
N. Y.); Barron v. Liedloff, 95 Minn. 474, 104 N. W. 289; Merchants’ 
Cotton Press & Storage Co. v. Miller, 135 Tenn. 187, 186 S. W. 87. See 
1 THompson, NEGLIGENCE, §1141. There has, however, been a breach 
of contract. Granting that injury to the plaintiff was within the con- 
templation of the parties when the contract was made, he has no cause of 
action. The plaintiff was not a party to this contract. No promise to him 
has been broken. Nor .is the plaintiff the donee-beneficiary of a contract 
made solely for his benefit; he is simply in the position of one who may 
receive benefit from the performance of a contract although he is neither 
the promisee nor the person to whom performance is to be rendered. 
McGinn v. French, 107 Wis. 54, 82 N. W. 724; Cavalier v. Pope, [1906] 
A. C. 428. See 1 Wittiston, Contracts, §§ 402, 403. See 28 Harv. L. 
REv. 432; 19 Harv. L. Rev. 384. 


MASTER AND SERVANT— WORKMEN’S COMPENSATION Acts — STOCK- 
HOLDER AND OFFICER INCLUDED AS EMPLOYEE. — The president of a small 
corporation which operated a garage owned 80 per cent of its stock. He 
acted as manager and also worked as a mechanic, receiving as wages for 
the latter from $8 to $10 per day. While engaged in the mechanical work 
he received injuries for which he was awarded compensation by the In- 
dustrial Commission. The company which had insured the corporation 
sought by original proceedings to review the award. Held, that the re- 
spondent was not excluded from the benefits of the Workmen’s Compensa- 
tion Act by reason of being an officer and majority stockholder. Award 
affirmed. Southern Surety Co. v. Childers, 209 Pac. 927 (Okla.). 

A high executive official of a corporation is not as such considered an 
employee. Bowne v. S. W. Bowne Co., 221 N. Y. 28, 116 N. E. 364, 
commented on in 27 YALE L. J. 284. See Eagleson v. Harry G. Preston 
Co., 28 Pa. Dist. 247, 250. Nor is he brought within the scope of the 
Workmen’s Compensation Acts by the occasional performance of manual 
labor. Bowne v. S. W. Bowne Co., supra. See Dewey v. Dewey Fuel Co., 
210 Mich. 370, 372, 178 N. W. 36, 37. When he is regularly employed in 
performing the services of an employee, he is considered an employee within 
the contemplation of the Act. Dewey v. Dewey Fuel Co., supra; Skouitchi 
v. Chic Cloak & Suit Co., 230 N. Y. 296, 130 N. E. 2099; Berman v. 
Reliance Metal Spinning & Stamping Co., 187 App. Div. 816, 175 N. Y. 
Supp. 838; Cook v. Millers’ Indemnity Underwriters, 240 S. W. 535 
(Tex.); In re Raynes, 66 Ind. App. 321, 118 N. E. 387, commented on 
in 27 YALE L. J. 853. Cf. Cashman’s Case, 230 Mass, 600, 120 N. E. 78; 
Weiss v. Baker-Weiss Packing Box Co., 201 App. Div. 97, 193 N. Y. 
Supp. 800. See 20 Cor. L. Rev. 799. The question in each case is one 
of fact as to the nature of his activities. The receipt of wages, as dis- 
tinguished from his salary as an official, is a strong indication that he is 
an employee. Hubbs v. Addison Electric Light & Power Co., 230 N.‘Y. 
303, 130 N. E. 302. Cf. Kolpien v. O’Donnell Lumber Co., 230 N. Y. 
301, 130 N. E. 301. That he is a stockholder has a bearing the other way. 
Bowne v. S. W. Bowne Co., supra. But this does not preclude him from 
being considered an employee. Dewey v. Dewey Fuel Co., supra; Skouitchi 
v. Chic Cloak & Suit Co., supra. This holds true even though he owns the 
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majority of the stock. Cf. Kolpien v. O’Donnell Lumber Co., supra. In 
the principal case the fact that the man was president and majority stock- 
holder is outweighed by the fact that he regularly worked in the garage as 
an ordinary mechanic along with the other workinen and received a stated 
compensation for such work. 


PATENTS — INFRINGEMENT — REASONABLE ROYALTY RULE APPLIED IN 
ABSENCE OF Express TEsTIMONY.— Upon an accounting for profits and 
damages for an infringement of the plaintiff’s patent, a decree was entered 
for the entire profits from the sales of defendant’s device. The defendant 
appealed, claiming there should have been an apportionment, as the profits 
were partly due to parts not covered by the patent. No apportionment 
had been attempted and no testimony had been given which bore directly on 
the amount of a reasonable royalty. Held, that as there was no satisfactory 
evidence by which to apportion profits, a reasonable royalty was the equi- 
table measure of recovery, even in the absence of express testimony as to 
the amount thereof. Decree reversed. K. W. Ignition Co. v. Temco 
Electric Motor Co., 283 Fed. 873 (6th Circ.). 

The reasonable royalty rule is now generally invoked to measure 
damages for infringement of patent rights when the defendant’s profits 
cannot be proved, apportionment is impractical, and there are no established 
license fees. Maileable Iron Range Cos v. Lee, 263 Fed. 896 (7th Circ.). 
This method of assessing damages has not always received unqualified 
recognition. Early cases, in the absence of an established license fee, often 
based recovery on an approximation as determined from “ general evidence,” 
which gave a result very similar to that achieved by determining a reason- 
able royalty. The Suffolk Co. v. Hayden, 3 Wall. (U. S.) 315. Thereafter, 
this method of determining damages was placed under suspicion by a de- 
cision of doubtful interpretation. Coupe v. Royer, 155 U. S. 565. Cf. 
Garretson v. Clark, 111 U. S. 120. This suspicion has since been removed 
and the reasonable royalty rule firmly established as a fair basis of re- 
covery. Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235 U. S. 
641; Malleable Iron Range Co. v. Lee, supra; Munger v. Perlman Rim 
Corporation, 275 Fed. 21 (2nd Circ.). Contra, Houston, E. & W. T. 
Ry. v. Stern, 74 Fed. 636 (5th Circ.). See Waker, PATENTS, 5 ed., 
§ 566a. The instant case goes further by applying such a rule even in the 
absence of express testimony. This, however, is in harmony with the 
general powers of a court of equity in dispensing with unnecessary and 
expensive litigation. The court, with all the evidence before it, should 
be capable of determining an approximate license fee and thus save the 
parties any additional burdens attendant upon further patent accounting. 
See George P. Dike, “ The Trial of Patent Accountings in Open Court, ws 
36 Harv. L. REv. 33, 35, 43. 


Parents — Invenio — Compmarion oF Otp ELEMENTS AS INVEN- 
TION. —A patent was issued for a headlight lens. The lens was a new 
combination of old elements. It had achieved marked commercial success. 
The patent was decreed invalid for want of invention. Held, that the 
combination involved invention. Decree reversed. Macbeth-Evans Glass 
Co. v. L. E. Smith Glass Co., 284 Fed. 193 (3rd Circ.). 

Whether or not a combination of old elements into a new device was 
inventive creation or merely the exercise of mechanical skill is a problem 
which eludes exact, analysis. WALKER, PATENTS, 5 ed. §§ 23, 24. No 
categorical rules have been formulated; they can’t be. But certain guides 
to resolve cases of doubt have been worked out. A new and beneficial 
result is often held to be decisive evidence of invention. Loom Co. v. 
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Higgins, 105 U. S. 580, 591. The satisfaction of a long unfilled want is 
favorable to the patentee. A. Kimball Co. v. Noesting Pin Ticket Co., 262 
Fed. 148 (2nd Circ.). Perhaps the most common solvent of doubtful cases 
is commercial success. See Smith v. Goodyear Dental Vulcanite Co., 93 
U. S. 486; Huebner-Toledo Breweries Co. v. Mathews Gravity Carrier Co., 
253 Fed. 435, 447 (6th Circ.). Contra, Way v. McClarin, 91 Fed. 663 
(E. D. Pa.). Cf. Bonnie-B Co. v. Giguet, 269 Fed. 275 (S. D. N. Y.). 
Such success is often traced to the patent itself only with the utmost dif- 
ficulty. Cf. S. Sternau & Co. v. George Borgfeldt & Co., 254 Fed. 582 
(S. D. N. Y.). At best it can only be a rough test, as it may be due to 
able marketing or a new demand. See McClain v. Ortmayer, 141 U. S. 
419, 428. The use of these guides does to an extent permit the popularity 
and usefulness of a device to resolve doubts in its favor, and, as a patent 
is granted in recognition of a contribution to the public, the fact that the 
public appreciates it, merits the stress given them. 


RULE IN SHELLEY’s CASE— OPERATIVE IN NeBrRASKA.—A devise of 
land was to A for life, and at the death of A, to the lawful heirs of A. 
Held, that the Rule in Shelley’s Case is operative in Nebraska, and a fee 
vests in A. Myers v. Myers, 190 N. W. 4g1 (Neb.). 

A Nebraska statute provided that “the court shall carry into effect the 
expressed intent of the parties . ....so far as such intent is consistent with 
the rules of law.” See 1913 Nes. Rev. Srat., §6195. This was said to 
curtail, but not abolish the application of the Rule in Shelley’s Case. 
Albin v. Parmele, 70 Neb. 740, 746, 98 N. W. 20, 909 N. W. 646. Cf. 
Moran v. Moran, tor Neb. 386, 551, 163 N. W. 315, 1071. In a later 
case the Rule was regarded as not affected by the statute. Yates v. Yates, 
104 Neb. 678, 178 N. W. 262. But this appeared to be mere dictum. See 
Joseph Warren, “ Progress of the Law — Future Interests,” 34 Harv. L. 
REv. 508, 520. See 19 Micu. L. Rev. 113. The principal case regarded 
the Yates case as a square holding, however, and the net result is that 
Nebraska may be numbered among the very few states in which the Rule 
in Shelley’s Case has a complete sway. The attempt of the court to justify 
the Rule in Shelley’s Case on a ground of public policy akin to that which is 
the basis for the rule against restraints on alienation is interesting but 
wrong. Cf. Albin v. Parmele, supra; Moran v. Moran, supra. The Rule 
in Shelley’s Case has not the remotest connection with the rule invalidating 
restraints on alienation. 


Sates — Birts oF Lapinc — Ricuts oF Buyer AGAINST CARRIER UNDER 
“ Orper Notiry” Brit or Lapinc. — The plaintiff ordered potatoes, which 
were delivered to the defendant carrier consigned to the seller. A negotiable 
bill of.lading, with directions to notify the plaintiff, was attached to the 
seller’s draft on the buyer for the purchase price, and forwarded to a bank. 
The bank indorsed the draft, “Deliver goods only on payment.” The 
potatoes were damaged in transit, but the plaintiff paid the draft and 
brought an action against the carrier. Held, that since title to the potatoes 
was not in the plaintiff when the damage occurred, he cannot maintain the 
action. Judgment for the defendant affirmed. Kleinhans v. Canadian Pac. 
Ry. Co., 196 N. Y. Supp. 862 (App. Div.). 

For a discussion of the principles involved, see NoTEs, supra, p. 605. 


TAXATION — SUCCESSION TAXES— RETROACTIVE STATE LEGISLATION. — 
In 1889 personalty was deeded to trustees . . . for the settlor for life, and 
upon her death to pay the principal to the children or issue of deceased 
children of the settlor living at her death, . . . such issue . . . to take 
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by representation the share their parent would have taken if living. A 
statute of 1919 provided for a tax upon transfers of property intended to 
take effect in possession or enjoyment at or after the death of the grantor. 
The settlor died in 1922. Held, that the transfer from trustee to benefi- 
ciary is ge under the statute. Wéieland’s Estate, 79 Leg. Intell. 842 
(Pa. C. P.). 

For a discussion of the principles involved, see Notes, supra, p. 602. 


Torts — UnusuaL Cases oF Tort Liapitiry—OpeERATION OF PILE- 
Driver. — The plaintiffs were lessees of an old house. The defendants 
were contractors engaged in the construction, in the immediate vicinity, of a 
foundation for a large building. For this purpose pile driving on an ex- 
tensive scale was necessary. The vibrations of the pile-driver produced 
such an effect on plaintiffs’ house that the authorities ordered it pulled 
down. Plaintiffs brought an action for damages. No negligence was al- 
leged. Held, that an allegation of negligence is unnecessary where the 
damage is caused by a dangerous force on defendants’ land. Hoare & Co., 
Ltd. v. McAlpine & Sons, 39 T. L. R. 97 (C. A.). 

This decision illustrates the willingness of the English courts to impose 
“liability without fault.” Cf. Rylands v. Fletcher, L. R. 3 H. L. 330; 
Mansel v. Webb, 88 L. J. K. B. 323; Hutchins v. Maunder, 37 T. L. R. 72; 
commented on 34 Harv. L. Rev. 564. In an analogous line of cases dealing 
with damage from blasting, the authorities in the United States are in con- 
flict as to whether the plaintiff must show negligence on the defendant’s 
part in order to recover. The weight of American authority allows recovery, 
for damages from blasting concussions and vibrations, though negligence is 
neither alleged nor proved. Hickey v. McCabe, 30 R. I. 346, 75 Atl. 404; 
Louden v. Cincinnati, 90 Ohio St. 144, 106 N. E. 970; FitzSimons & C. Co. 
v. Braun, 199 Ill. 390, 65 N. E. 249; Colton v. Onderdonk, 69 Cal. 155, 10 
Pac. 395. See Jeremiah Smith, “ Liability for Damage to Land by Blasting,” 
33 Harv. L. Rev. 542, 544. Other courts distinguish between damage due 
to thrown debris, and that due to vibrations or concussions, allowing re- 
covery in the latter case only upon proof of negligence. Booth v. Rome etc. 
R. R. Co., 140 N. Y. 267, 35 N. E. 592; Holland House Co. v. Baird, 169 
N. Y. 136, 62 N. E. 149; Simon v. Henry, 62 N. J. L. 486, 41 Atl. 692. 


TRADE-MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE 
— Use or TrADE-MARK ON GENUINE Goops.— A, who manufactured face 
powder in France, had a large business in this country. This he sold to the 
plaintiff with his goodwill and trade-marks registered in the Patent Office. 
The plaintiff conducts the business by procuring the powder in France, 
repacking it in boxes substantially like those used by A in France and then 
selling the powder so put up.. The defendant bought a large quantity of 
this same powder in France. She is selling it in this country in the original 
French box. The Circuit Court of Appeals reversed a decree of the Dis- 
trict Court which enjoiried the defendant’s activities. A writ of certiorari 
to the Circuit Court of Appeals was granted. Held, that the trade-mark 
is that of the plaintiff only, in the United States, and that his rights are 
infringed. Decree reversed. A. Bourjois & Co. v. Katzel, U. S. Sup. Ct., 
Oct. Term, 122, No. 190. 

The court argues that the vendors of the powder could not have used 
their old mark in competition with the plaintiff and that they cannot con- 
vey their goods free from this restriction A supporting analogy is found 
in the case of goods which are patented in the United States and which are 
lawfully bought abroad. Boesch v. Graf, 133 U. S. 697. The argument 
on the other side has been presented elsewhere. See 35 Harv. L. Rev. 624. 
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Wits — ConstrRucTION — Omission or SusByect or Disposition. — A 
executed an instrument that he declared therein to be his last will, and in 
which he gave, devised, and bequeathed unto eleven named persons without 
indicating the subject of disposition. The document then closed with the 
appointment of two named persons as executors. On A’s death summons 
was brought by those named as executors to have determined the question 
whether the defendants and others mentioned as beneficiaries were entitled 
to participate in the estate. Held, that the omission cannot be supplied and 
that A died intestate. Fell v. Fell, 22 N. S. W. R. 383. 

When the subject matter of disposition is not mentioned, no question of 
interpretation arises for there is nothing presented to interpret. Dreyer v. 
Reisman,‘ 202 N. Y. 476, 480, 96 N. E. go, 91. See 4 Wicmore, EvipENce, 
§ 2473. The problem, then, is whether the unexpressed intention can be 
given effect either by resort to parol evidence or by conjecture as to the 
probable intent of the testator. In those cases in which parol evidence is 
admissible it is employed “ not to show what the testator meant . . . but 
simply what is the meaning of his words.” Hawman v. Thomas, 44 Md. 30, 
43. A fortiori the court cannot by mere conjecture as to the intent make 
a will for the testator. See 1 JARMAN, WILLS, 6 Am. ed., *326. The result, 
therefore, is that the omission of mention of the subject matter is held to 
render the devise or bequest void for uncertainty. Mohun v. Mohun, 1 
Swan. 201; Taylor v. Richardson, 2 Drew. 16; Hawman v. Thomas, supra; 
Dreyer v. Reisman, supra. But see In The Will of Byrne, 24 V. L. R. 832; 
Batson v. Morgan, 13 N. Z. L. R. 525. Cf. In re Bassett’s Estate, L. R. 
14 Eq. 54. 


Wits — Executors — TESTAMENTARY ExpENSES— Cost oF SHIPPING 
PROPERTY SPECIFICALLY BEQUEATHED FALts ON LEGATEE.— The question 
has arisen in two recent English cases as to whether the costs of packing 
and shipping property specifically bequeathed falls on the estate or on the 
legatee. Held, that the expense must be borne by the legatee. Re Sive- 
wright, 154 L. T. 433 (Ch. D.); Re Leach, 154 L. T. 432 (Ch. D.) 

As a general proposition the executor is bound to get in all the property 
of the estate, including property specifically bequeathed. Perry v. Meddow- 
croft, 4 Beav. 197, 204. See 2 WiLiiaMs, ExecuTors, 11 ed., 1180. This 
seems to be the basis of a recent decision which holds the estate chargeable 
for the cost of shipping specifically bequeathed property from Hong Kong 
to England, the domicil of the executors. Jn re Hewett, [1920] W. N. 366. 
But the decisions on related points lead one to believe that the executor’s 
duty is qualified; that he need only get in such property if it is thought nec- 
essary for the settlement of debts. Under such circumstances the estate 
must bear the costs of getting in the property as part of the general expenses 
of administration. Perry v. Meddowcroft, supra; Peter v. Stirling, L. R. 10 
Ch. D. 279. See Jn re Grosvenor, [1916] 2 Ch. 375. Cf. Hollis v. Jackson, 
136 N. E. 162 (Mass.). The legatee’s title will not r.late back so as to 
charge him with these expenses, as it does where costs ar incurred to main- 
tain the subject of the legacy for the benefit of the legatee, and not as a 
necessary element of administration. Jn re Pearce, [1909] 1 Ch. 810. 
Contra, Sharp v. Lush, L. R. 10 Ch. D. 468. But if the property is not 
necessary for the settlement of debts, the executor may leave it at its situs. 
See Jn re Scott, [1915] 1 Ch. 592; In re De Sommery, [1912] 2 Ch. 622. 
The legatee must bear all further costs of perfecting his title. Jn re De 
Sommery, supra; In re Scott, supra; In re Brewster, [1908] 2 Ch. 365. 
Cf. Peter v. Stirling, supra; In re Maurice, 75 L. T. 415. The principal 
decisions thus follow the trend of the law in holding that costs of shipping 
subsequent to the executor’s assent are to be met by the legatee. 
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THE DECLARATION OF INDEPENDENCE: A Stupy IN THE History or Potitt- 
caAL Ipeas. By Carl Becker. New York: Harcourt, Brace & Co. 
1922. pp. 286. 


The Declaration of Independence, being a capital document in the history 
of American politics, calls for a historian to expound it, and by preference 
an American. So much is warranted by the title-page before us. But the 
Declaration is of more than American importance. It is the high water 
mark of the doctrine which reigned in Western political thought for a full 
century. Therefore, the historian should be a publicist well versed in the 
European currents of speculation during the formative period that followed 
the Reformation controversies. For satisfaction in this behalf we must 
look inside the book, and unless I am strangely mistaken (which, coming to 
Prof. Becker’s work with a quite open mind, I do not think likely) we 
shall be fully satisfied. Further, the Declaration was the most memorable 
state paper in the English language since the Bill of Rights. Called forth 
by a momentous occasion, it was drafted by Jefferson, a master of felicitous 
expression, settled by him in consultation with Franklin and Adams, and 
finally revised and passed by the Congress which had already committed 
itself to independence in principle. Such a manifesto deserves not only a 
publicist but a man of letters as its commentator; one who can appreciate 
the form as well as the matter of the composition, and follow the draft to 
its final state with a critical eye for the niceties of amendment and the 
merits of style. In this last and most delicate point also Prof. Becker 
shows himself a master. On the whole, then, the reader whom it has pleased 
the Harvarp Law Review to set in a moderator’s seat can find no better 
form of words for his general estimate than the short medieval commenda- 
tion, Optime quidem dixisti, domine. ‘The collateral and supplementary 
remarks now to be added, for the most part outside the main argument, 
must be taken as wholly without prejudice to the excellence of Prof. Becker’s 
work as a whole. 

It is now common ground to historical scholars that the prologue of the 
Declaration is based on Locke’s constitutional doctrine as simplified in some 
points by Blackstone, with an added French flavour which was really super- 
ficial, but strong enough to mislead the next generation of publicists. 
Jefferson, for all his energy and eloquence, was no deep thinker, and took 
the prevailing theory because it suited him; indeed there was no other in 
the field. Locke himself had thought more of persuading moderate men . 
of all complexions than of exhibiting a compléte and faultless demonstra- 
tion, and his persuasion was effective through a century, which is proof 
enough that he knew his own business then and there. I am apt to think 
his ambiguity, which annoys the modern student in some critical places, 
was wilful; he wanted not to make every point in his own way but to in- 
vite practical assent on all and any probable grounds. The generalities, 
of course, were not new. They go back through the humanists and the 
schoolmen to the Roman jurists, behind them to the Stoics, and ultimately 
to early Greek speculation. That all men are naturally born free was a 
commonplace any one might find at the opening of Justinian’s Institutes. 
The seeming paradox of equality had been rationalized by Hobbes, if not 
before him: it is not that any one man is in fact as capable as any other, 
but that, apart from any particular scheme of government, no man, taking 
men all round, is strong enough to disregard his fellows or weak enough for 
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them to disregard him. In any case the dogma that men are “ created 
equal” was only for the sake of the working conclusion that government 
must be justified by the consent of the governed. The awkward fact, im- 
pressed on us more and more as the economic element in political contro- 
versies has increased, that some men want to be governed as little as may 
be while others demand a government that will do everything for them, was 
outside the field of eighteenth century speculation. 

A question ingeniously moved by Prof. Becker is how far the Newtonian 
physics, exhibiting the material world as governed by constant universal 
law, contributed to maintain the concept of natural law in morals and poli- 
tics. To students of medieval doctrine it will rather seem, I think, that 
Descartes and Newton brought natural philosophy into line with the postu- 
late of uniform rule which moral philosophers had always accepted. For 
a medieval doctor there was no enormous difficulty, given an adequate 
occasion, about staying the sun and the moon in their courses: it was the 
exercise, so to speak, of an extraordinary jurisdiction. But the foundations 
of moral law belonged to the divine and immutable law of nature.1 There 
was matter for subtle disputation, permissible among the learned, as to the 
exact relation of God’s will to his power, but no room to hold that he would 
alter the fundamentals if he could, much less his vicar on earth. The Pope 
cannot repeal the Ten Commandments, as a Prince of the Church once said 
to the present writer in explaining the canonical practice of dispensations. 

Jefferson, however, cared little for these things. What he did care for 
was to make sure of appealing not only to universal reason but to legal 
and political tradition whose authority no responsible Englishman could dis- 
pute. The speculative head of the Declaration is followed by a practical 
and detailed enumeration of grievances, alleged as violations of constitu- 
tional maxims admitted by all Englishmen who accepted the Revolution 
settlement. On the ground of legality, indeed, no definite solution was 
possible: the facts were too novel to have been within the contemplation 
of the lawyers and statesmen by whom the Whig tradition was created. If 
one may hazard a guess at the probable opinion of such a man, I think he 
would have said that the King’s subjects, founding new settlements and 
retaining their allegiance, were bound by such ordinances as the King with 
the advice of his Council, and not less with the advice of Parliament, should 
think fit to make for them. But a colonist might reply: That may be, 
but the King has thought fit to grant us representative assemblies and power 
to make laws not inconsistent with the principles of English law. Being 
made, the grant carries all the incidents of Englishmen’s liberties and can- 
not be revoked, and the Act of a Parliament where we are not represented 
adds nothing to the King’s power in that behalf. I do not say that a 
plausible rejoinder might not be framed; the English lawyer would at least 
need a little time to consider it. Burke, almost alone among his country- 
men, went to the root of the matter, and declared that the legal contro- 
versy was barren and the true vital issue was one of policy and expediency. 

Prof. Becker’s critical study of the Declaration as to its language and 
the various amendments does not admit of a summary. He concludes, and 
I agree with him, that the alterations were almost without exception for 
the better. 

FREDERICK POLLOocK. 





1 Prof. Becker has been led (p. 38) by some isolated passage in St. Thomas 
Aquinas, as cited by the late Prof. Ritchie, into the error of supposing that natural 
law was held subordinate to positive revelation. This opinion is of Protestant 
invention (see the citation of Dumoulin in my Note G to Maine’s Ancient Law) 
and contrary to the whole current of scholastic and canonical teaching. 
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Essays IN THE Law. By Sir Frederick Pollock. New York: The Macmillan 
Co. 1922. pp. xii, 303. 


This collection of papers, written at various times during the last thirty 
years, is the third volume of by-products of a distinguished scholar 
whose formal contributions to English law extend over half a century. 
Like its predecessors, Essays on Jurisprudence and Ethics, published in 
1882, and Oxford Lectures and Other Discourses, published in 1890, the 
present volume displays a wide variety of interest and a happy combination 
of practice and theory. The treatment is from a lawyer’s point of view 
throughout, but the subject matter is strictly professional in only two or 
three instances. While unity of design can hardly be expected in a work 
composed of occasional pieces, sufficient unity of purpose will be found 
to give it coherence. The author’s aim is to consider legal ideas and 
institutions in their relation to the wider interests of humanity. If he 
seeks to justify the way of the law to man in “ Lay Fallacies in the Law,” 
he frankly admits in “ Archaism in Modern Law ” that inveterate archaisms 
exist in rules of law which cannot be justified by ingenious reasons of 
public policy having nothing to do with their historical origin or with their 
persistence. 

In the earlier volumes the author explained the nature and methods of 
jurisprudence. In this volume he displays his preference for the historical 
method. Even when he deals with philosophical conceptions, his interest 
is fixed upon their historical development rather than upon their formal 
analysis. No one has surpassed his statement of the scope and merits of 
the various methods of considering legal phenomena. There is undoubtedly 
a tendency to conflict between the historical and analytical methods. The 
historical student is tempted to regard analytical jurisprudence as shallow 
sciolism, while the analytical jurist is apt to charge the historical and com- 
parative method with laxity of thought and antiquarian pedantry. Both 
methods are in truth necessary, and either of them alone is imperfect. 
The results of the study of the history of law were of little value so long 
as they could not be read in the light of general ideas and principles. 
Blackstone gave the history of English law from the thirteenth century 
onwards with substantial accuracy, but the historical merit of the Com- 
mentaries has been commonly overlooked in the discussion of his faulty 
arrangement and inadequate theories. Bentham, on the other hand, had 
no use for history. He would have liked to make a clean sweep of all the 
laws and customs of Europe and start afresh with a code warranted to 
secure the greatest happiness. A system proceeding from this habit of 
mind could not easily adapt itself to the facts of different ages and societies. 
Its general propositions were in truth drawn from the conditions of a 
particular society at a particular time, or rather those conditions as they 
would be in the absefice of disturbing elements. These conditions still 
have their peculiar value for scientific jurisprudence, but this value cannot 
be rightly perceived and set on its true footing until the extreme claims 
of abstract analysis have broken down in the presence of unforeseen and 
refractory elements of fact. Probably the analytical and historical cannot 
well go on correcting each other for all time. All scientific definition is 
provisional and approximative, and all applications of our knowledge to 
the actual conduct of life are endeavors towards an ideal which, however 
near we may come to grasping it, will ever escape our full possession. 

Sir Frederick Pollock was among the first to point out that the historical 
method was not the peculiar property of jurisprudence or of any other 
branch of learning. It is the newest and most powerful instrument, not 
only of the moral and political sciences, but of a great part of the natural 
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sciences. Ancient Law and The Origin of Species were really the outcome, 
in different branches, of one and the same intellectual movement. The 
doctrine of evolution is nothing else than the historical method applied to 
the facts of nature; the historical method is the doctrine of evolution ap- 
plied to human societies and institutions. When Darwin transformed the 
knowledge of organic nature from a multitude of. particulars into a con- 
tinuous whole, he was working in the same spirit and toward the same 
ends as the great publicists who, heeding his field of labor as little as he 
heeded theirs, had laid in the patient study of historical fact the basis of 
a rational philosophy of politics and law. 

If there is in this volume no such original and concrete example of the 
application of the historical method as “ The King’s Peace” in the Oxford 
Essays, the “ History of the Law of Nature ” and the “ History of Compara- 
tive Jurisprudence” afford characteristic examples of the author’s powers. 
He shows how the scholastic law of nature was transformed: into a shape 
more available for conquest in the modern world. Its doctrines, purged of 
clericalism, were assimilated, through Grotius and his successors, by the 
modern law of nations, and thus became part of the common stock of 
eighteenth century publicists. Under Lord Mansfield’s guidance it left 
permanent marks on more than one branch of English law. In the later 
developments of our legal system much is made of the function of natural 
or universal justice, including the idea of reasonableness in its various 
branches. One of the most characteristic features of modern law is the 
manner in which the measures of legal duties and responsibilities, where not 
otherwise specified, are fixed by reference to a reasonable man’s caution, 
foresight or expectation. Thus natural law may fairly claim, in principle 
though not by name, our omnipresent reasonable man and all his works. 

The essay on “Lay Fallacies in the Law” concludes with this pertinent 
reflection: “Our art, like all arts and sciences, must have its proper terms, 
which can be understood only by training and rightly used only with 
trained experience. But there is no reason why its broad principles, and 
even much of its particular application, should not be set forth in language 
intelligible to all educated men; and so far as we lawyers fail to do this 
in a democratic age, we shall have ourselves to thank for any ill conse- 
quences.” This points to the task of the next generation. But the service 
will require minds informed by the knowledge and animated by the spirit 
which characterize these essays. 

VAN VECHTEN VEEDER. 





A SELECTION oF CASES AND OTHER AUTHORITIES ON Labor Law. By 
Francis Bowes Sayre. Cambridge: Harvard University Press. 1922. 
pp. xvii, 1017. 


The publication of such a volume as this is of more than usual interest. 
It is a direct challenge in more than one respect, to the so-called standard 
curriculum of the modern American law school. That curriculum is 
already too much overcrowded to give comfortable place to those subjects 
which have been heretofore generally accepted, as evidenced by the scope 
of examinations for admission to the bar, as fundamental. Limitations 
of time compel the student to omit many of these courses, confessedly of 
great importance. He may be graduated and sent to the bar without any 
adequate knowledge of Corporations, Conflict of Laws, Trusts, Future 
Interests in Property or of any of half a dozen other topics of equal 
importance. This fact has attracted from members of examining boards 
comment not wholly flattering to the methods and curricula of the law 
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schools. Is it then sound policy to aggravate the congestion by introducing 
new subjects as competitors for student election? 

The reply is that the curricula of the schools can no more remain fixed 
than can the body of the law they are supposed to embrace. With the 
dizzy rapidity of change in social and industrial relations, the law in recent 
years has shown a correspondingly rapid development. The law schools 
cannot ignore subjects of prime importance merely because their rise has 
been sudden and their introduction may somewhat rudely jostle and per- 
haps displace some subjects of great age and dignity. These new con- 
tenders must be given a place in the lists, let the fatalities be what they 
may. It is by no means impossible that after the melée a readjustment 
and consolidation may result that will leave the curriculum not only changed 
but improved. 

But aside from considerations of space and time, such a book as this 
challenges the standard curriculum in another important respect. It has long 
been the accepted theory of law school instruction that its main objective is 
training in legal reasoning, in the art of matching and marshalling juristic 
concepts as derived from judicial precedent; and our case books have, 
almost without exception, been constructed on the same theory. But this 
narrow conception of the function of the law school cannot much longer 
endure. The social and economic aspects of the law demand and must 
receive more consideration. The student must not only be trained in legal 
reasoning, but also instructed as to the significance of law as the prin- 
cipal agency of control in our vast and complex scheme of social engineer- 
ing. This latter purpose such books as this of Professor Sayre and that 
of Professor Oliphant on Trade Regulation, just published, admirably 
support. Their appearance is to be welcomed and their purpose commended. 

The title “ Labor Law,” is not highly descriptive. As the subject of a 
course of instruction its content is by no means fixed. Perhaps no two 
teachers would as yet, in the absence of class-room experience, agree as 
to what topics should be included or excluded. The most obvious line of 
development would seem to be to graft it upon the familiar course of 
master and servant, thus enlarging one of the elements of the curriculum, 
but not adding to their number. - It would seem quite natural, after show- 
ing the legal relations of employer and employee, mutual and otherwise, 
under the relatively simple conditions of common law times, to develop 
such modifications and extension of these relations, as well as the procedure 
to protect and enforce them, as may have resulted from the complex 
social and industrial conditions of modern times. Consideration of legis- 
lation regulating wages and conditions of service, and of workmen’s com- 
pensation laws, would follow in natural order. But Professor Sayre’s 
treatment of the subject is quite different and entirely independent of 
curriculum problems. It cuts squarely across the great fundamental sub- 
jects of Torts, Equity, Contracts, and Constitutional Law, and pays scant 
attention to the topics treated in the usual course on master and servant. 
His attention throughout is centered upon, the age-long struggle of the 
“men of mean degree” to win from those more fortunately placed better 
wages and more favorable conditions of service. The reader even gets 
the impression that, in so far as a collection of statutes and judicial de- 
cisions may be said to have a tone, the general tone of the compilation is 
sympathetic with the aspirations of the working class, and tolerant in 
regard to the progressive efforts made to realize them through organization. 
The emphasis is not upon the merely legal problem as to how ‘the courts 
have applied accepted principles of law in the settlement of disputes relat- 
ing to the employment of workmen, but rather upon the social problem as 
to how society, whether by judicial or legislative action, has endeavored to 
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keep industry going and the laborer at work, contentedly if possible, but 
in any event, at work. Thus the editor begins with Edward III’s Ordinance 
of Laborers (1349) whereby every person not having a job or an income 
should be “ bounden to serve him which so shall him require,” and at the 
same wages current before the great plague (1346) had cut down the 
supply of workmen, or else be committed to gaol, and ends with an ap- 
pendix of some thirteen pages in which are presented interesting and 
variegated family budgets useful in determining that elusive thing, a “ living 
wage.” In between we find not only the succession of English statutes 
which tell vividly the story of the long struggle of the working class from 
the strict control of wages and hours, which was virtually serfdom, to the 
position of a favored class, exempted (Trade Disputes Act, 1906, and Trade 
Union Act, 1913) from many of the duties and liabilities to which ordinary 
persons are subject, but also a large number of unusually well edited cases, 
which the orthodox law teacher will probably think more to his purpose. 
Among these cases he will recognize many old friends, grown familiar 
through long service in the courses in Torts, Contract, Equity and Con- 
stitutional Law, as well as such recent thrillers as Truax v. Corrigan, 257 
U. S. 312 (1921), and The United Mine Workers v. The Coronado Coal Co., 
42 Sup. Ct. Rep., 570 (1922). The recognition of these familiar cases, 
many of which do not concern directly the relations of employer and em- 
ployee (for example, see pp. 242-250), again raises sharply the question 
whether a course based on this collection of authorities will not prove to 
be, in so far as it deals with “ straight law,” but a rehearsal under special 
states of fact, of principles necessarily treated in other courses, and, in so 
far as it treats of sociology, out of place in the law school. It certainly 
affords no promise of present relief from the curriculum dilemma. 

The reason for Professor Sayre’s arrangement of his material is not 
always clear, and to the casual reader it would seem as if the exigencies of 
teaching would require not a little shifting of the cases. He has grouped 
the twenty chapters of the book into three parts. Of these the first treats 
generally of the legality of combinations of working men, with special ref- 
erence to the common law rules as to conspiracy and restraint of trade, 
and of the legal character of the means used by unions and of the ends 
sought by collective action, as well as lockouts, boycotts, black lists and 
union labels. In this part we find excellent cases on such critical issues as 
the miscalled “right to strike” (See Professor Corbin’s note in 32 YALE 
L. J. 157) inducing breach of contract, and picketing. Part II deals with 
the organization of unions, their internal government and their rights and 
liabilities with respect to union assets. Here also are found, in Chapter 
XIII, cases involving the validity and effect of contracts made between 
unions and employers, another phase of which appears in Chapter V, sec. 5. 
Part III deals primarily with questions of procedure in labor disputes, such 
as the use of the writ of injunction against unions, the constitutionality of 
judicial or statutory prohibition of strikes, and compulsory arbitration. This 
part also includes, rather irrelevantly, chapters on regulatory labor legislation, 
such as minimum wage laws, and acts relating to the employment of women 
and children; and other conditions of service; on employment in a business 
charged with a public interest; and a final chapter on workmen’s compensa- 
tion laws. The reader without the background of class-room experience 
wonders why the editor’s arrangement places the discussion of the jurisdic- 
tion of the Federal Courts over labor disputes (Chapter III) in Part I 
rather than in Part III where it would seem naturally to fall, or why 
Chapter XVIII, dealing with the consequence of employment in a business 
affected with a public interest does not precede rather than follow Chapter 
XVII, which treats of legislation regulating the relations of employer and 
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employee. He also wonders why the last chapter, dealing with workmen’s 
compensation laws, should be given any place at all in a book on “ Labor 
Law ” which, with the elimination of this chapter and that on legislation 
regulating wages and conditions of service, might more accurately be called 
“The Law of Trade Unions.” 

But whatever may be the criticism as to the content and arrangement 
of this work, or even as to its being a suitable vehicle for instruction within 
our present curriculum, so narrowly limited in time, there cannot well be 
two opinions as to the excellence and high scholarly value of Professor 
Sayre’s editorial work. While both statements of fact and opinions have 
been extensively cut, with the result that more than 240 cases are found 
within the compass of the volume, yet the work of excision and abbrevia- 
tion has been so carefully done that scarcely an instance has been found 
of that practice, far too common in case books of the day, of printing 
mutilated opinions based upon inadequate statements of fact or none at all. 
The notes, which are reasonably numerous and comprehensive, exhibit the 
thorough scholarship of the editor, and contain such a bibliography of the 
subject as can be found nowhere else. The teacher using the book will — 
also appreciate the excellence of the index, so painfully lacking in many 
case books, and the table of cases in which the names of defendants as 
well as plaintiffs are listed alphabetically. 

A course based on this collection of cases will undoubtedly prove a dis- 
turbing factor in the fairly orderly curriculum now maintained by the law 
schools, and this consideration may interfere with its ready adoption; but 
so gripping is the interest of the questions presented, and so important are 
the social and economic issues involved, that one can have little doubt that 
the course, if offered, will prove popular. How far experience will modify 
the content or the name of the course one dare not predict, but it will be 
safe to assume that the course itself has come to stay. 

W. R. VANCE. 





TRADE ASSOCIATION ACTIVITIES AND THE Law. By Franklin D. Jones. 
New York: The McGraw-Hill Book Company, Inc. 1922. pp. 
xii, 360. 

This is by far the best book that has yet been written concerning trade 
associations, — the best not only from the legal, but also from the practical 
and the economic standpoint. 

Trade associations, though ancient in origin have had an extraordinary 
development in the past ten years. The movement has now reached a 
critical stage. A tendency has manifested itself in some quarters to make 
such associations the’ general scapegoat for all the ills of war inflation. The 
decision of the Supreme Court (Justices Holmes, Brandeis and McKenna 
dissenting), in American Column & Lumber Company v. United States, 
257 U. S. 377, condemned the Hardwood Lumber Association in language 
which, by reason of its uncertainty, threw the whole status of trade associa- 
tions into confusion and caused no little consternation throughout the 
country. 

It would be a national calamnity if the really essential functions of trade 
associations should be crippled. Realizing this, Secretary Hoover, through 
a public interchange of letters with the Attorney General, has helped to a 
considerable extent in defining the field of legitimate association activity. 
Much remains to be done. Mr. Jones’ book comes as a timely and im- 
portant contribution to the discussion of this serious question. 

In a clear and lucid style, with a wealth of illustration, he discusses such 
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association activities as the collection of statistics, the improvement of trade 
ethics, the definition of unfair competition, standardization of products, 
uniform cost accounting, co-operative research, co-operative advertising, 
co-operative handling of labor relations, export combinations, traffic bureaus, 
bureaus for the collection of credit information and other analogous self- 
protective measures. With respect to each of these topics the book con- 
tains not only an excellent discussion of the limits within which co-operation 
for such purposes is lawful, but also a thorough treatment of the sensible 
business reasons constituting its economic justification together with much 
good advice respecting the conduct of such activities from the practical 
standpoint. There is also a chapter treating of activities which are clearly 
improper and a brief but well considered discussion of the anti-trust laws 
in their general application. : 

Possibly in some respects the author is inclined to understate the legal 
rights of trade associations and to minimize the field within which business 
men have a right to regulate themselves in minor matters, such as those 
illustrated by Mr. Justice Brandeis’ decision in Chicago Board of Trade v. 
United States 246 U. S. 231. In this he is undoubtedly influenced by his 
own past experience in the service of the Federal Trade Commission and 
by the fact that practically all of the advisers, to whom he gives such gen- 
erous recognition in the preface, are or have been in the service of the 
prosecuting agencies of the Government. From the standpoint of the 
careful business man and the trade association executive, however, this 
should perhaps be regarded as one of the special merits of the book. 


THurRLOW M. Gorpon. 





Business Trusts. By William C. Dunn. Chicago: Callaghan and 
Company. 1922. pp. XX, 795. 


The text embraces 418 pages. Of these, something over 275 pages are 
consumed in setting forth copious extracts from decided cases; often, from 
the absence of quotation marks and from the interspersing of these extracts 
with section headings, one must look sharply to note where the quotation 
ends and the text continues. A goodly part of the remaining pages is 
devoted to trite rehash of elementary propositions in the law of trusts 
(see Chaps. ITI, IV, VIII-XIII, XV). There is precious little discussion 
of the special problems presented by the business trust. 

A few detailed comments on the book may serve to indicate its limita- 
tions. In section 4 it is stated as a general rule “that a trust may be 
created for all purposes for which an individual may use property or 
property rights.” The practitioner is not warned that it is at least doubtful 
whether the ordinary business trust can be effectively constituted under 
the statutes in many states limiting the objects for which express trusts 
may be created. See a reference to the statutes, Scott, Cases on Trusts, 
13; see also Bryant v. Shaw, 190 App. Div. 578. The author, dis- 
cussing in section 56 the nature of the shareholders’ interest in a real 
estate trust — whether realty or personalty — entirely misapprehends the 
basis of decision in Priestley v. Burrill, 230 Mass. 452, as is evident by 
reference to a previous case relied on by the court, Dana v. Treasurer, 
227 Mass. 562, 568. In section 65 the point is raised as to whether busi- 
ness trusts are subject to the regulatory features of the so-called “ Blue 
Sky Laws.” [Illinois alone is referred to; no note is made of decisions 
in California, Kansas, Michigan and other states on the subject. Chapter 
XIV deals with a matter of practical importance, as to whem the share- 
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holders in a business trust may be held to be partners because of particular 
provisions in the declaration of trust. The author attempts no analysis. of 
the problem, contenting himself with a general statement as. to control, 
and referring only to three of the relatively older cases. What, for 
instance, if to the shareholders is reserved the power to terminate; or to 
elect trustees; or to amend the declaration of trust? It cannot be ‘said 
that the law has crystallized yet on these points. The author: gives us 
no clue to the proper solution, either in the text, or, what is more im- 
portant, in the citation of the more recent cases in which the problem is 
considered. See, for instar e, Home Lumber Company v. State Charter 
Board; 107 Kan. 153; Simson v. Klipstein, 262 Fed. 823; Wells v. Mackay 
Telegraph Co., 239 S. W. toor (Tex. Civ. App.). Gleason v. McKay, 
134 Mass. 419, is set out in section 183 almost in full, without any reference 
to the important qualification of that case by Opinion of the Justices, 196 
Mass. 603. Eliot v. Freeman, 220 U. S. 178, is cited in section 181 for the 
proposition that business trusts are not subject to the federal corporation 
taxes; but compare, under the later revenue acts, Malley v. Howard, 281 
Fed. 363. As to the applicability of the federal income tax to business 
trusts, the author cites only Crocker v. Malley, 249 U. S. 223; which hardly 
gives a complete picture. See Chicago Title & Trust Co. v. Smietanka, 
275 Fed. 60, and the applicable treasury regulations (Arts. 1502-1504, 
Reg. 62, 1922 edition). Chapter XVIII tosses off in two pages (and need- 
less to say hardly scratches the surface) one of the most important and 
least developed features of the business trust, namely, the rights and 
remedies of creditors. Cf. Wrightington, Unincorporated Associations 
§§ 30, 31; Robert S. Stevens, “Limited Liability in Business Trusts,” 7 
Corn. L. Q. 116. As to the applicability of the federal bankruptcy act to 
business trusts, it is submitted that the author does not give adequate ground 
in section 189 for disagreeing with Jn re Associated Trust, 222 Fed. 1012. 
The appendix, with its model declarations of trust, is useful; but it is to a 
considerable extent a duplication of the adequate selection of forms in the 
appendix to Sears, Trust Estates as Business Companies, 2 ed., and hardly 
justifies, in itself, the publication of the book. 

From the external get-up of the book and from a glance at its table of 
contents, it has the appearance of being intended as a treatise or text-book 
on the subject of business trusts. ‘In reality it consists of extracts from 
decided cases, loosely strung together by a thin textual thread. Nothing is 
brought to a focus through the eye of the author; it is all a blur. In 
fairness to the author, attention must be called to his disclaimer in the 
preface: 

“Where possible the language of the decision is used, with the thought 
in mind that the busy lawyer is more interested in the law expressed by 
the court than the deductions of a law writer. In one sense this may be 
considered a digest of the law as to the trust; and in another, a compilation 
of selected, leading cases which bear directly on the trusts as used for 
business purposes.” 

But as a digest, the book lacks the prime requisite of completeness; as a 
case book it omits important recent cases on the very problems which are 
most likely to occasion future litigation. 

CALVERT MAGRUDER. 





Tue British YEAR Book or INTERNATIONAL Law, 1922-23. London: 
Henry Frowde and Hodder & Stoughton. pp. 260. 


The appearance of this annual volume has now come to be eagerly antici- 
pated on this side of the Atlantic. At least one of the articles in the 1920- 
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21 volume, on “ The League of Nations and the Laws of War,” was received 
with exceptional interest in America, and the general promise of that first 
volume is being admirably fulfilled. The publication is now under the 
editorship of Sir Cecil Hurst, Professor A. Pearce Higgins, and E. A. Whit- 
tuck, Esq., who with the Editorial Committee are affiliated in the under- 
taking with the British Institute of International Affairs. 

The bibliography has maintained the high standard set in previous 
volumes. The notes on current international conferences are very helpful. 
A new feature is now added, in the “ Summary of Events,” which lists the 
outstanding international events in each country. The listing is sometimes 
without a sufficient citation of the documents. For instance, the Constitu- 
tion of the Central American Federation is listed without any indication 
of where it may be found. 

Of the monographs, that by Sir Erle Richards on “Contraband” is 
notable. It is a restrained and undogmatic appreciation of the doctrine 
of contraband, in the light of the experience of the War. The distinction 
between the two forms of contraband may continue, but Sir Erle thought 
that we cannot pronounce upon it “ until the evidence is before us of those 
who have had the actual conduct of hostilities, and until there has been the 
fullest discussion.” Mr. Lewis’ study of “The International Status of 
the British Self-Governing Dominions” contains little that is new with 
reference to that interesting problem. “ The Territoriality of Bays” is a 
distinct contribution. In “ Enemy Ships in Port at the Outbreak of War,” 
Professor A. Pearce Higgins reviews the experience of the past war in the 
application of the Hague Convention, which he concludes “ has made a real 
change in the law of naval warfare to the detriment of belligerent rights, 
in the general interest of international intercourse and trade.” Mr. H. W. 
Malkin discusses frankly the “ Blockade in Modern Conditions,” contending 
that the Allied Blockade measures must be judged not by the precedents 
of the last great naval war, but by the “ main underlying principles of law” 
and the necessities of “ changed circumstances.” The article on “ Angary ” 
by Mr. C. LI. Bullock is thorough and scholarly. 

Dr. Winfield’s study of “The History of Intervention in International 
Law,” seems the most scholarly in this volume and deserves close study. 
Mr. Roxburgh, in his article on “ Submarines at the Washington Conference,” 
deals with the Washington submarine treaty in a very realistic way. The 
explanation of the work of the Barcelona Conference on Communications 
and Transit, by Mr. S. E. Toulmin, will meet a need which will become 
greater if the Conventions on Transit and Waterways are ratified by many 
states; but the author reminds us that “ once a conference is dispersed, in- 
terest evaporates,” and “more urgent and immediate problems call for 
attentiun.” This is precisely the reason why permanent machinery for 
international legislation is needed. 

The British Year Book has found its place in the literature of inter- 
national law, and it is to be hoped that its publication will long continue. 


M. O. H. 





